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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study ‘the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate ‘the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.”’ Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANIZA- 
TION, PROCEDURE, AND PRACTICE IN THE FEDERAL 
AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(Federal Home Loan Bank Board) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Federal Home Loan Bank Board.) 


November 19, 1956. 
Mr. Apert J. Ropertson, 
Chairman, Federal Home Loan Bank Board, 
Washington, D. C. 


Dear Mr. Cuatrman: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government Oper- 
ations is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section IL: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiu1am L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE INDEPENDENT AGENCIES 
BY THE EXECUTIVE AND LEGISLATIVE REORGANIZATION 
SUBCOMMITTEE OF THE HOUSE GOVERNMENT OPERATIONS 
COMMITTEE 


PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect. the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntTROpDuUcTORY NOTE 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
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for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in indiv idual cases. 


I. RULEMAKING 


What legislative or quasi- -legislative powers—often referred to as 
jeceuee —does your agency exercise? 
(a) ) Give statutory reference to, and brief description of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act. Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through xm rule- 
making process followed as to— 

(a) Manner of collection of data for determination. 

(6) Extent of notice to interested persons. 

(c) Hearing and extent of public participation therein. 

(d) Extent of agency statement of reasons for rules adopted. 

(e) Manner of public or other dissemination or availability of 
rules. 

1. Procedural rules. 

Substantive rules. 
111. General statements of policy. 
Interpretative rules. 

v. Statements of the general course and method by which functions are 
channeled and determined. 

v1. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 

vit. Rules relating to public property, including the use and disposi- 
tion of land. 

vit. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

x. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 

x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 

xu. Rules of practice. 

x11. Rules relating to agency management, organization, and per- 
sonnel. 

4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 

(a) Notice. 
(6) Hearing. 
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(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc?——explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agencv has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
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to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all a *h rules promulgated during the last 2 years. 

Describe in summary form, by classes or groups, the rulings 
oun during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history——of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily suse eptible of implementation? 

(b) What problems of meaning have vou encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(dq) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which vou believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


Il. ApsuDICATION 


What judicial or quasi-judicial powers— often referred to as ad- 
judic ation—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in ev ery class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(b) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(hk) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Discontinuance or dismissal of proceedings by agency 
action. 


(j) Consent orders. 
(k) Default adjudication. 


Proceedings in general between private parties in which the Govern- 
me nt is not directly a party. 


11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
ards and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 
©) Hearing. 
) Record of the hearing. 
. each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or prac tice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) ) W ritten submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions, 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fullv, giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 








1346 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


9. What proportion of the adjudications made by your agency 
involve: 


(a) Any military, naval, or foreign affairs functions of the 
United States. 
(6) Any matter relating to agency management or personnel. 
(c) Public property, loans, grants, benefits, or contracts. 
Please set forth the statutory basis for your classification, if any. 
10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? : 
(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relev ant? 
11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 


(a) Any matter subject to a subsequent trial of the law and 
the facts de noyo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

12. What proportion of the adjudic ation by your agency falls within 
osm of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after | opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each ‘adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes 

(d) In what areas is the ac ction of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
_secure or to draft legislation designed to rectify such defects? 

Under what circumstances does. your agency find that time, the 

senda of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1347 


16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to othe rr agencies, 

. What proportion of the adjudication by your agency is based 
on mae questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many eases 
did the agency sit for the reception of evidence? 

(b) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and ‘all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
= 

. To what extent does your agency follow the doctrine of stare 
aa ‘isis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determines your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


Ill. Separation or FunctTIons 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

In what circumstances do chief executive officials of your agency 
pavticinats personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

Preparing cases for prosecution after investigation. 

(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 
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8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 

9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not “‘be applicable in any manner to the agency or any member or 
members of the body comprising the agency’’? 

11. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (b) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. Inspection or REcorpDs 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorKLOAD AND STAFFING PATTERNS 


. Describe the workload and backlog of your agency in the exercise 
of | each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference.) 

List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 


95899-—-57—pt. 11b 2 
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5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


VI. Untrormity oF ADMINISTKATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudication uniform with those of other agencies of 
the Government? 

2. Tso, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruies ror Apmission To PRACTICE AND FOR AVOIDANCE OF 
ConFruiict oF INTERESTS 


1. Describe your rules for admission to practice before your agency 
and for representation. 

2. Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government? 


4 


4. If so, describe briefly success attained and problems encountered. 
VIII. Exemprions From tHe ADMINISTRATIVE PROCEDURE AcT 


1. Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act. 

2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Decisions Arrectinc AGEeNcy FuNncTIoNs 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Exp!anation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 





FEDERAL HOME LOAN BANK BOARD 


Answer of the Federal Home Loan Bank Board to stionnaire on 
administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


Freperat Home Loan Bank Boarp, 


Washington, D. C., December 18, 1956. 
Hon. Witz1am L. Dawson, 


Chairman, Committee on Government O perations, 
1501 House Office Building, Washington, D.C. 

Dear ConeressMAan Dawson: This is in reply to your letter of Nov- 
ember 19, 1956, requesting answers by the Board to the questionnaire 
enclosed with your letter by specified dates set out for each respective 
part of such questionnaire. 

Enclosed are 12 copies of the Board’s answers to part I of the 
questionnaire together with exhibits attached thereto, in accordance 
with your request. 

We shall endeavor to furnish the answers to part II and the re- 


mainder of the questionnaire by the dates specified in your letter of 
November 19. 


Sincerely yours, 
Apert J. Rosertson, Chairman. 


I. RuLEMAKING 


1. The Federal Home Loan Bank Board (hereinafter referred to 
as the “Board”) exercises rulemaking authority with respect to the 
organization, incorporation, examination, operations and regulation 
of Federal savings and loan associations, the regulation of ‘Federal 
home-loan banks with respect to organization, election of directors and 
selection of officers and employees, membership in said banks and op- 
erations thereof and advances to be made by said banks, and the 
issuance of securities, and in connection with State-chartered build- 
ing and loan, savings and loan, homestead associations or cooperative 
banks insured by the Federal Savings and Loan Insurance Corpora- 
tion exercises rulemaking authority with respect to the operation, ex- 
amination, and regulation of such institutions. 

(a) (i) Section 17 (a) of the Federal Home a. Bank Act, as 
amended (Public Law 304, 72d Cong., 12 U. S. C. 1437), authorizes 
the Board to supervise the Federal oi loan banks created by said 
act and to adopt rules and regulations as necessary from time to time 
to carry out the provisions of the act. 

(11) Section 5 (a) of the Home Owners’ Loan Act of 1933, as 
amended (Public Law 43, 73d Cong., 12 U.S. C. 1464) authorizes the 
Board under such rules and regulations as it may prescribe to provide 
for the organization, incorporation, examination, operation, and 
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regulation of Federal savings and loan associations; and under sec- 
tion 5 (d) of that act the Board has rulem: aking authority for the en- 
forcement of rules issued under section 5 (a) as well as ‘author ity to 
make rules and regulations for the reorganization, merger, and liqui- 
dation of Federal savings and loan associations. 

(111) Under section 402 (a) of title IV of the National Housing 
Act, as amended (Public Law 479, 73d Cong., 12 U.S. C. 1725), and 
Reorganization Plan No. 3 of 1947 (61 Stat. “bd, 5 U.S. C., sec. 133y- 
16), the Federal Savings and Loan Insurance ( Jasmin (herein- 
after referred to as “Corporation’’) is under the direction of the Board 
and operated by it under such bylaws, rules, and regulations as it may 
prescribe for carrying out the purposes of title IV of the National 
Housing Act. 

(iv) Under section 403 of title IV of the National Housing Act, as 
amended (Public Law 479, 73d Cong., 12 U. S. C. 1726), the Cor pora- 
tion has the duty to insure accounts of Federal savings and loan asso- 
ciations and the power to insure accounts of State-chartered build- 
ing and loan, savings and loan, homestead associations, and coopera- 
tive banks. The st tatutory 1 requirements for such insurance or the 
denial of the same, and the limitations imposed by statute serve as au- 
thority for the issuance of regulations thereunder. 

(b) The Board is authorized by statute to exercise the rulemaking 
powers. 

(c) The powers set out in (a) are not delegated by the Board. 

2. Substantially all the rulemaking functions of the Board are per- 
formed pursuant to a general grant of authority to make any rules 
necessary for the administration of the three basic operations super- 
vised by the Board. 

Set out below are verbatim extracts from the three petinent statutes 
governing the operations of the Board. 

Section 17 (a) of the Federal Home Loan Bank Act, as amended 
(Public Law 304, 72d Cong., 12 U.S. C. 1487) : 


* * * The Board shall supervise the Federal home-loan banks created by this 
Act, shall perform the other duties specifically prescribed by this Act, and shall 
have power to adopt, amend, and require the observance of such rules, regula- 
tions, and orders as shall be necessary from time to time for carrying out the 
purposes of the provisions of this Act. * * * 


Section 5 (a) of the Home Owners’ Loan Act of 1933, as amended 
(Public Law 43, 73d Cong., 12 U.S. C. 1464) : 


In order to provide local mutual thrift institutions in which people may invest 
their funds and in order to provide for the financing of homes, the Board is 
authorized, under such rules and regulations as it may prescribe, to provide for 
the organization, incorporation, examination, operation, and regulation of asso- 
ciations to be known as “Federal Savings and Loan Associations,” and to issue 
charters therefor, giving primary consideration to the best practices of local 
mutual thrift and home-financing institutions in the United States. 


Section 402 (a) of title 1V of the National Housing Act, as amended 
(Public Law 479, 73d Cong., 12 U.S. C. 1725) : 


There is hereby created a Federal Savings and Loan Insurance Corporation 
(hereinafter referred to as the “Corporation”), which shall insure the accounts 
of institutions eligible for insurance as hereinafter provided, and shall be under 
the direction of a board of trustees to be composed of five members and operated 
by it under such bylaws, rules, and regulations as it may prescribe for carrying 
out the purposes of this title. The members of the Federal Home Loan Bank 
3oard shall constitute the board of trustees of the Corporation and shall serve 
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as such without additional compensation. The principal office of the Corpora- 
tion shall be in the District of Columbia. 


Since the enactment of section 402 (a) above the functions of the 
Board of Trustees of the Federal Savings and Loan Insurance Corpo- 
ration were transferred to the Home Loan Bank Board by Reorganiza- 
tion Plan No. 3 of 1947, the pertinent provisions of which are set out 
immediately below. 


Section 2, Reorganization Plan No. 3 of 1947 (12 F. R. 4981, 61 Stat. 
954.5 U.S. C., sec. 133y-16) : 


(a) The Home Loan Bank Board shall consist of three members appointed by 
the President by and with the advice and consent of the Senate. Not more than 
two members of the Board shall be members of the same political party. The 
President shall designate the members of the Board first appointed hereunder 
to serve for terms expiring, respectively, at the close of business on June 30, 1949, 
June 30, 1950, and June 30, 1951, and thereafter the term of each member shall 
be 4 years. Whenever a vacancy shall occur among the members the person 
appointed to fill such vacancy shall hold office for the unexpired portion of the 
term of the member whose place he is selected to fill. Each of the members of 
the Board shall receive compensation at the rate of $10,000 per annum. 

(b) The President shall designate one of the members of the Home Loan Bank 
Board as Chairman of the Board. The Chairman shall (1) be the chief executive 
officer of the Board, (2) appoint and direct the personnel necessary for the per- 
formance of the functions of the Board or of the Chairman or of any agency 
under the Board, and (3) designate the order in which the other members of 
the Board shall, during the absence or disability of the Chairman, be Acting 
Chairman and perform the duties of the Chairman. 

(c) Except as otherwise provided in subsection (b) of this section there are 
transferred to the Home Loan Bank Board the functions (1) of the Federal Home 
Loan Bank Board, (2) of the Board of Directors of the Home Owners’ Loan 
Corporation, (3) of the Board of Trustees of the Federal Savings and Loan 
Insurance Corporation, (4) of any member or members of any of said Boards, 
and (5) with respect to the dissolution of the United States Housing Corporation. 


Section 17 (b) of the Federal Home Loan Bank Act, as amended 
(Public Law 304, 72d Cong., Public Law 345, 84th Cong., 12 U.S. C. 
1437), granted independent status to the Board and renamed it “Fed- 
eral Home Loan Bank Board.” 

3. For ease of reference the answers to (a), (b), (c), (d), and (e) 


will appear directly under each of the categories listed in I through 
XITT in this question 3. 


I, PROCEDURAL RULES 


(a) The data for such rules is collected generally from members of 
the staff of the Board concerning matters in their special fields of 
operation. Sometimes institutions under the jurisdiction of the Board 
or trade associations will present data relating to special problems aris- 
ing out of procedural problems, which are analyzed by the staff and in 
turn submitted to the Board. 

(6) The extent of notice to interested persons will vary with the 
circumstances involved. Generally, and as a matter of ordinary prac- 
tice, notice of a proposed amendment of the rules and regulations 
involving rules of procedure or practice is published in the Federal 
Register. The Board reserves the right in its published regulations, 
however, to adopt a procedural rule without prior notice. In such 
cases the published rule will contain a statement explaining that it is 
a rule of practice and procedure and that notice and public procedure 
are impracticable, unnecessary, or contrary to the public interest. 
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(c) Notices of proposed amendments to the rules and regulations 
of the Board concerning rules of procedure or practice will state that 
any interested person may submit to the secretary to the Board 
written data, views, or arguments on the following subjects and is- 
sues: (1) whether said proposed amendment should be adopted as 
proposed; (2) whether said proposed amendment should be modi- 
fied and adopted as modified ; or (3) whether such proposed amendment 
should be rejected. This data is required to be submitted by a specified 
date (generally 30 days after publication) although the notice states 
any data received at a later date may be considered in the discretion of 
the Board. Under the rules and regulations issued by the Board 
interested persons may also petition for the issuance, amendment, or 
repeal of an amendment or rule and deliver any such petition to the 
secretary to the Board. 

(d) Since the rulemaking powers of the Board concern the sav- 
ings and loan industry directly the significance of the proposed 
amendments are generally understood by the institutions involved and 
no special statement of reasons for the rules adopted is necessary. 
Questions concerning the import of these rules are, when found nec- 
essary, covered by interpretative rules which are discussed under IV 
hereof. 

(e) Each Federal savings and loan association, its attorney and 
branch offices are furnished a Manual of Rules and Regulations for 
the Federal Savings and Loan System and each State-chartered 
savings and loan institution insured by the Federal Savings and Loan 
Insurance Corporation, as well as its attorneys and branch offices, 
are furnished with a copy of a Manual of Rules and Regulations for 
Insurance of Accounts. As amendments to these rules and regula- 
tions are promulgated by the Board from time to time, this addi- 
tional material in form suitable for insertion in said manuals, is sent 
to each holder of either of the manuals. There are 1,730 Federal 
savings and loan associations and since by law they must be insured, 
these institutions, their attorneys and branch offices have separate 
manuals for the Federal savings and loan system and for insurance 
of accounts. There are 1,914 State-chartered institutions insured 
by the Federal Savings and Loan Insurance Corporation who to- 
gether with their attorneys and branch offices receive the Manual of 
Rules and Regulations for Insurance of Accounts. Copies of the 
Manual of the Rules and Regulations for the Federal Savings and 
Loan System are also made available to each Federal home loan 
bank, as well as copies of the Manual of the Rules and Regulations 
for the Federal Home Loan Bank System. As these regulations are 
amended from time to time substitute pages containing such amend- 
ments are sent to such Federal home loan banks and their counsel. 
In addition, the Board has available for distribution upon request 
pamphlets containing the rules and regulations relating to the Fed- 
eral savings and loan system and for insurance of accounts. These 
pamphlets are available to any interested person requesting the same. 


It. SUBSTANTIVE RULES 


The answers to (a), (b), (c), (d), and _(e) are the same as the 
answers in respect to these subdivisions in I, procedural rules except 
as specially noted below. 
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(a) The manner of collecting data is substantially the same as 
under I (a) except that more detailed analysis of the data and its 
possible impact upon the savings and loan industry as well as the 
operations of the Board, may be required. 

(6) The only variance from I (b) is that in the case of substantive 
rulemaking a notice in the Federal Register as required under the 
Administrative Procedure Act is always filed and after the adoption 
of the regulation a minimum period of 30 days after publication is 
designated as an effective date unless for good cause shown a lesser 
period is specified or if the substantive rule grants or recognizes an 
exemption or relieves a restriction. 

(ce) In addition to the opportunity to present written data, views, 
or arguments, the Board may, from time to time, in connection with 
amendments which are considered by it to be of substantial import, 
set a hearing date for the oral presentation of views (and for the 
filing of briefs) and hold a hearing at which all parties may present 
their views and opinions for the consideration of the Board. The 
hearing will not be confined to persons objecting to the proposed 
regulation but on the contrary will be open to all interested persons. 
The Board, too, will upon the receipt of a written request to the 
secretary to the Board of at least 7 members of the Federal Savings 
and Loan Advisory Council, or of at least 4 of the Federal home-loan 
banks, or of 25 members of the Federal Home Loan Bank System, 
objecting to a proposed amendment or an existing regulation, fix a 
time and place for a hearing thereon. The notice for such hearing 
will be in writing and will be directed to all the members of the 
Federal Savings and Loan Advisory Council, to the president of each 
Federal home-loan bank, and to each member of the Federal Home 
Loan Bank System requesting such hearing. Any interested person, 
institution, or association may appear in person at such hearing 
before the Board or may be represented at such hearing by its direec- 
tors, officers, employees, agents, or attorney, and may offer evidence 
and examine witnesses. 


Til. GENERAL STATEMENTS OF POLICY 


The general statements of policy are contained in the general regu- 
Jations of the Federal Home Loan Bank Board and as further set 
out in the specific regulations for the Federal Home Loan Bank 
System, the Federal savings and loan system, and for insurance of 
accounts. 

(a) The statements of policy have been evolved by the Board over 
the years since its creation in 1932 on the basis of its experience, 
judgments, based on such experiences, and the changing circumstances 
over the years. 

(6) Since the statement of these policies is manifest in the rules 
and regulations, the answer made in (6) of I and IT would have 
application. 

(c), (d),and (e) The same answers to these subdivisions in respect 
to Land IT would have equal application. 


IV. INTERPRETATIVE RULES 


The interpretative rules are contained in the rules and regula- 
tions hereinabove referred to. The answers to (a), (0), (ce), (d), 
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and (e) are the same as the answers to (a), (6), (ce), (d), and (e) 
to I, procedural rules, except as specifically noted below. 

(a) Staff members or institutions chartered or insured by the 
agency collect or transmit data for which an interpretative rule may 
be necessary. The data, the law, and existing regulations are an- 
alyzed and evaluated by the Office of the General Counsel and, upon 
completion of such study, the proposed interpretative rule is sub- 
mitted to the Board for its consideration. 


V. STATEMENTS OF THE GENERAL COURSE AND METHOD BY WHICH 
FUNCTIONS ARE CHANNELED AND DETERMINED 


The general course and method by which functions are channeled 
and determined is set out in the rules and regulations hereinabove 
referred to. Thus, applications for charters are to be submitted 
under the applic: able regulations to the Federal home-loan bank in 
the district in which the proposed institution is to be located. The 
presentation of data, arguments, views against or in favor of pro- 
posed amendments are to be submitted to the secretary to the Board. 
Certain reports and notices in connection with the insurance of 
accounts in savings and loan institutions are required to be filed with 
the Federal Savings and Loan Insurance Corporation. Certain audit 
reports are required to be filed with the chief examiner of the Fed- 
eral home-loan bank district in which the association is located. For 
certain purposes, officers and employees of Federal home-loan banks 
are made agents of the Board. In short, the rules and regulations 
covering the several phases of the Board’s s operations set out a course 
and method by which functions are channeled and determined. 

Since the rulemaking eo with respect to this category V are 
the answers to (a), (b), (d), and (e) given with respect to the 

same subdivisions in I, OLA ala Rules, would have equal applica- 
tion. 


VI. RULES RELATING TO THE AVAILABILITY OF INFORMATION TO THE 
PUBLIC AND PUBLIC ACCESS TO OR DENIAL OF MATTER CONTAINED IN 
AGENCY’S FILES 


Under the provisions of the general rules and regulations of the 
Board, all final opinions or orders in the adjudication of cases and all 
rules and regulations, except such final opinions and orders as are 
required for ‘good cause to be held confidential and not cited as prece- 
dents, are available for public inspection at the Office of the Secre- 
tary to the Federal Home Loan Bank Board. Pamphlets containing 
the rules and regulations for the Federal savings and loan system 
and for insurance of accounts are available to any person upon 
request. 

All records of the Board are in its custody and control for purposes 
relating to the powers, duties, and authorities of the Board under 
the provisions of the Federal Home Loan Bank Act, as amended, the 
Home Owners’ Loan Act of 1933, as amended, and Reorganization 
Plan No. 3 of 1947, and are deemed privileged and confidential. ATI 
employees are prohibited from giving out any information from such 
records, except with written authorization or approval of the Board, 
or such person or persons as may be authorized by it to grant such 
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authorization or approval. The rules and regulations set out the 
confidential character of such records by stating it would be con- 
trary to the public interest, involving as it does delicate and sensitive 
matters relating to the condition and affairs of financial institutions, 
for this information to be available without careful consideration by 
the Board. 

Since this rulemaking function is embodied in the general rules 
and regulations of the Federal Home Loan Bank Board, the an- 
swers to (a), (6), (e), (d), and (e) given in respect to I, Procedural 
Rules, would have equal application to this category VI. 


VII. RULES RELATING TO PUBLIC PROPERTY, INCLUDING THE USE AND 
DISPOSITION OF LAND 


This caption not applicable to functions and operations of Board. 


VIIT. RULES RELATING TO MAKING OF LOANS TO PUBLIC OR PRIVATE 
PARTIES 


The rules and regulations for the Federal Home Loan Bank Sys- 
tem, for the Federal savings and loan system, and for insurance of 
accounts, each in its respective field of operations, govern the making 
of loans. The kind of loans, the area in which loans may be made, 
the amounts and maturities of loans, the ratio of value to loan, and 
other related matters are all contained in such rules and regulations. 

The answers to (a), (6), (¢), (d), and (e) in I, Procedural Rules, 
as modified by the answer to (a) and (6) in LI, substantive rules, 
would have equal application under this category VIII. 


IX. RULES RELATING TO THE MAKING OF GRANTS OF PURLIC FUNDS TO 
PRIVATE AND PUBLIC PARTIES FOR REHABILITATION, EDUCATIONAL, AND 
OTHER PURPOSES 


This caption not applicable to functions and operations of Board. 


X. RULES OR INSTRUCTIONS RELATING TO STANDARDS FOR NEGOTIATION 
OF AND GRANT OF CONTRACTS 


This caption not applicable to functions and operations of Board. 


XI. PRACTICE MANUALS FOR FIELD OR OTHER AGENCY PERSONNEL EXPLAIN- 
ING THE LAW ADMINISTERED OR THE AGENCY’S POLICIES THEREON 


The agency personnel are guided by the rules and regulations 
previously referred to in this questionnaire in explaining the law ad- 
ministered by the Board, and its policies. 

There is an issuance called the Manual of Examination Procedure, 
which is a guide to examiners in pointing out to them the various 
steps and matters which should be covered in the scope of an exam- 
ination. This manual is confidential and technical in nature. It 
does not serve the same purpose as the rules and regulations for guid- 
ing the employees in explaining to them the law administered by the 
Board, or its policies. 
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The answers to (a), (6), (¢), (d), and (e) given with respect to I, 
Procedural Rules, would have equal application under this category 


XI, 


XII. RULES OF PRACTICE 


The rules of practice are contained in the several rules and regula- 
tions covering each of the fields of operation under the jur isdiction of 
the Board. The answers to (a), (>) (e), (d), and (e) with respect 
to I, Procedural Rules, would have equal application to this category 
XII except that, with respect to (6), the Board reserves the right in 
the case of the publication of rules for practice to dispense with 
notice. The rule, when published without previous notice, will, how- 
ever, state that notice of such rule was dispensed with since it 
involved a rule of practice. 


XIII. RULES RELATING TO AGENCY MANAGEMENT, ORGANIZATION, AND 
PERSON NEL 


The rulemaking process with regard to category XIII is likewise 
expressed in the rules and regulations of the Board hereinbefore 
described. 

The answers to (a), (0), (ce), (d), and (e) with respect to I, Pro- 
cedural Rules, would have equal application to this category XIII 
except, with respect to (6), the Board reserves the right in the case 
of the publication of a rule relating to agency man: iwement, organ- 
ization, and personnel to dispense with notice. The rule, when pub- 
lished without previous notice, will, however, state that notice of 
such rule was dispensed with since it involved a rule relating to 
agency management, organization, or personnel. 

4. It is assumed this question excludes any requirements which may 
be generally applicable under the provisions of the Administrative 
Procedure Act. 

(a) Notice —Under section 5 (d) of the Home Owners’ Loan Act 
of 1933, as amended (Public Law 48, 73d Cong., 12 U.S. C. 1461 
et seq.), the Board is empowered to enforce rules and regulations 
made under section 5 (the section granting authority to issue such 
rules and regulations as the Board may prescribe). In connection 
with such enforcement, the Board is required by formal resolution to 
state any alleged violation of law or regulation and give written 
notice to the Federal savings and loan association involved of the 
facts alleged to be such a violation. Such association shall have 30 
days within which to correct the alleged violation or regulation and 
to perform any legal duty. If the association does not comply within 
such period, then the Board is required to give such association 20 
days’ written notice of the charges against it and of a time and a place 
at which the Board will conduct a heari ing as to such charges. 

Under section 407 of the National Housing Act, as amended (Pub- 
lic Law 479, 73d Cong., 12 U. S. C. 1724 et seq.), whenever, in the 
opinion of the Board, any insured institution has violated its duty, 
or has continued unsafe or unsound practices, or has knowingly 
permitted its officers to violate the law or regulations, the Board shall 
first give to the authority having supervision of the agency a state- 
ment with respect to such practices for the purpose of securing cor- 
rection thereof, and shall give a copy to the institution. In the case 
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of an institution in a State where there is no supervisory authority, 
the statement is to be sent directly to the institution. Unless the 
situation is corrected within 120 days, or such shorter period as the 
supervisory authority, if any, shall require, the board, if it is deter- 
mined to proceed further, shall give to the institution not less than 
30 days’ notice of its intention to terminate the status of the institu- 
tion as an insured institution, and shall fix a time and place for a 
hearing before the Board, or a person designated by the Board. 

(6) Hearing.—Hearings authorized under section 5 (d) of the 
Home Owners’ Loan Act of 1933, as amended, are to be held in the 
Federal judicial district of the association unless it consents to 
another place, and shall be conducted by a hearing examiner as 
provided by the Administrative Procedure Act. 

The hearing under section 407 of the National Housing Act, as 
amended, is to be held in accordance with the provisions of the 
Administrative Procedure Act before the Board, a member thereof, 
or a person designated by the Board. 

(c) Record of hearing. —Under section 5 (d) of the Home Owners’ 
Loan Act of 1938, as amended, a record is to be made of such hearing, 
and any interested party is entitled to a copy of such record to be 
furnished by the Board at its reasonable cost. Under section 407 of 
the National Housing Act, as amended, the provisions of the Admin- 
istrative Procedure Act require a transcript of the testimony and 
exhibits, together with all papers and requests filed in the proceed- 
ing. 

(a) Written submission of views.—There is no requirement in 
respect to the content or form of written submission of views referred 
to under (c) of question 3 

(b) The forms for written submissions.—See (a) above. 

(c) Oral submissions—Oral submission of views at hearings re- 
ferred to in (c) of question 3 held in connection with a proposed rule 
or regulation may be made in any manner by any interested person, 
but usually take the form of a statement made for the record by such 
person, or his attorney or other representative. Persons appearing 
at such hearings are not sworn and the hearing resembles, to some 
extent, a hearing on proposed legislation before a committee of the 
Congress. 

(d) Intervention.—This is covered by our answer to (c) of ques- 
tion 3. 

(e) Consolidation of proceedings. —Under the general rulemaking 
authority (see statutory references cited in response to question 2) 
the Board may, and has, consolidated at a single hearing several 
proposed related rules and regulations. 

(f) Initial or recommended decisions —The only rulemaking fune- 
tion in which the technique of initial or recommended decisions is em- 
ployed is with respect to the rulemaking authority for enforcement of 
the rules and regulations authorized under section 5 of the Home 
Owners’ Loan Act of 1933, as amended, and heretofore referred to 
in our answer to ee 4 (a) and (6). Under subsection (d) of 
section 5 of that act authorizing a hearing before a hearing examiner 
appointed in accordance with the Administrative Procedure Act, the 


hearing examiner is required to make an initial or recommended 
decision to the Board. 
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(9g) Appeals therefrom.—Appeals from any rulemaking function 
are authorized by the rules aa regulations of the Board in the form 
of a petition to the Board addressed to the secretary to the Board 
for the amendment or repeal of any rule or regulation or amendment 
thereof. In addition and with respect to the rulemaking function 
governing the enforcement of rules and regulations of the Board and 
for the termination of insurance, the pertinent statutes authorize a 
review by the courts on the weight of the evidence. 

6. (a) Yes. As previously indicated (with the exception of rule- 
making powers under sec. 5 (d) of the Home Owners’ Loan Act of 
1933 and sec. 407 of the National Housing Act, as amended) the 
Board’s authority to issue rules and regulations is under general stat- 
utory powers to make rules and regulations necessary to carry out the 
relevant acts. Except to the extent required under the Administra- 
tive Procedure Act, the participation afforded interested persons by 
the rules and regulations issued by the Board is a voluntary act. The 
Board has followed this practice first to give adequate notice to the 
industry concerned or to other interested persons or its proposals and, 
secondly, to elicit views and comments as an aid to its own considera- 
tions before the adoption of such proposed rules and regulations. 

. The rules and regulations issued by the Board make no provision 
for “modifying, amending, repealing, or suspending any of its rules 
and regulations in particular cases. 

8. Under our rules and regulations an interested person may petition 
for the issuance, amendment, or repeal of any rule or amendment of a 
rule. The regulation requires that such petition be delivered to the 
secretary to the Board at 101 Indiana Avenue NW., W ashington, D. C. 
When such a petition is received it is transmitted to the Board for its 
consideration. The heads of the divisions concerned with the subject 
matter of the petition may be consulted with respect to the merits 
of the petition and, as the circumstances warrant, further study and 
consideration may be required. After technical analysis and consid- 
eration has been given and a report made thereon, the Board may 
further consider the matter from a policy viewpoint. It may also 
request such further information and views from the staff, including 
the views of the General Counsel. 

If it is determined to issue a rule and regulation as a result of such 
petition, the General Counsel would be requested to draft an appro- 
priate amendment to the rules and regulations in form for publication 
in the Federal Register. After the ‘adoption of a formal resolution 
the proposed amendment to the regulations would be issued with notice 
in the form required by the Administrative Procedure Act and by the 
Code of the Federal Register. During the years 1955 and 1956 two 
such petitions were filed with the Seer etary to the Board. One peti- 
tion came from a savings and loan association whose accounts were 
insured by the Federal Savings and Loan Insurance Corporation. It 
requested that the Board suspend as to it a regulation prohibiting 

“giveaways” by insured institutions of a value in excess of $2.50 to its 
shareholders and savings investors for a period of 60 days after the 
prospective effective date of such regulation. After considering all 
aspects of the matter, including the deleterious effect such a postpone- 
ment might have upon compliance with the regulation, the Board de- 
nied the “request, a minute entry of such action was made on Septem- 
ber 20, 1956, and the institution was advised of the action of the Board. 
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The second petition came from a group representing several Fed- 
eral savings and loan associations located in the metropolitan Phila- 
delphia area. It contained two resolutions adopted by such group. 
One resolution favored a regulation that all Federal savings and loan 
associations be limited to advertising dividend rates in local papers 
in the community in which associations were located. The second 
resolution favored an amendment to the existing rules for the holding 
of hearings with respect to the granting of charters for new associa- 
tions, or for branches or agencies of existing associations. The peti- 
tioners desired that an additional public hearing be held by the Fed- 
eral home-loan banks (which act as agents for the Board in first in- 
vestigating such applications) prior to the public hearing in Wash- 
ington on such applications. 

The Board advised the petitioners with respect to the first resolu- 
tion that a great deal of thought had been given to the problem since 
it had first proposed a regulation which would have limited advertis- 
ing dividend rates and that after a public hearing had been held on 
such proposed regulation, the Department of Justice had raised ques- 
tions as to whether the issuance of such a regulation might, in effect, 
constitute “restraint in trade.” The minute entry of the Board made 
August 10, 1955, indicates that the Board determined to defer further 
consideration of the proposed regulation. As a matter of record, the 
proposed regulation was never adopted and issued. 

With respect to the second resolution the Board determined, and 
so advised the petitioners, that after careful consideration the pro- 
posed amendment to the regulations concerning hearings on charters, 
branches, and agencies would not accomplish the desired purpose. In 
some detail it was explained that agencies under certain conditions 
could be obtained without Board approval, and consequently hearings 
before Federal home-loan banks in advance of hearings would neither 
aid in granting such applications or expedite its approval. The 
Board also concluded that the proposal would result in undue delay 
in acting upon applications, that there would be expenses incurred 
thereby that might otherwise be unnecessary and, finally, that since 
the ultimate decision was that of the Board, the hearings before the 
Federal home-loan banks would not be an adequate substitute. A 
minute entry of this disposition by the Board was made on August 10, 
1955. 

During the years 1955-56, 21 rules and regulations were issued by 
the Board. 

9. None of the rulemaking functions of the Board are concerned 
with any military, naval, or foreign affairs functions of the United 
States. The rules and regulations of the Board provide that any 
rule or amendment may be adopted by the Board without notice or 
public procedure with respect to Board management or personnel, or to 
public property, loans, grants, benefits, or contracts. We cannot give 
a categorical answer to your question as to whether we regard public 
participation in these matters as desirable. Each rule and regulation 
issued in connection with such matters may have varying significance 
to our operations as well as to the savings and Joan industry and any 
other interested persons. 

As a general statement, the reservation of the right to issue rules 
and regulations of this type without notice and public procedure is 
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exercised in those cases where circumstances make an early issuance 
desirable or where the rule and regulation is primarily procedural or 
interpretative in nature. There may well be instances where public 
participation, especially an expression of views from interested per- 
sons, would be desirable, and in such cases notice and public procedure 
is not waived. Notice of proposed amendments are sent to the Fed- 
eral Savings and Loan Advisory Council and the views of this group 
with respect to any proposed rule and regulation are given serious 
consideration. Besides appreciating the value of the experience and 
judgment of such Council, under the provisions of section 8 (a) of the 
Federal} Home Loan Bank Act, as amended, the Council is authorized 
to make recommendations with respect to matters within the jurisdic- 
tion of the Board. 

"10. (a) No. 

(6) No. Submissions in writing or orally may be in any form. 

11. (a) The Board has found good cause for making a rule and 
regulation effective less than 30 days after publication where an 
amendment in a rule and regulation or a new rule and regulation in- 
volves any of the following matter: 

(1) Rules or procedure or practice ; 

(11) Clarification of existing rules or regulations; 

(ii) Amending existing regulations to conform to amendments 
of statutes affecting the operations of the Board (e. g., changing 
references to Home Loan Bank Board to Federal Home Loan 
Bank Board) ; 

(iv) Where delay in effective date of regulation will reduce 
benefits and no objections were filed by any interested persons 
after notice of the proposed rule and regulation was published. 
In such cases a statement was also made that there were no sub- 
stantial changes from the published proposed rule and regula- 
tion ; 

(v) Where the rule and regulation is interpretive ; 

(vi) Management or personnel ; and 

(vil) General statement of policy. 

Copies of all such rules and regulations promulgated during 
the calendar years 1955 and 1956, marked “Exhibit A,” are filed 
with the committee. 

11. (b) Under the provisions of the previous rule and regulation, 
when an institution sought to become a member of a Federal home- 
loan bank, and after certain preliminary steps had been taken by 
designated officers of such bank, the board of directors or the execu- 
tive committee of the bank would have to first pass upon the applica- 
tion and submit its recommendation to the Federal Home Loan Bank 
Board. In July 1955 this regulation was amended so that if an ap- 
plication for membership was filed and processed at any time between 
meetings of the board of directors or the executive committee of a 
Federal home-loan bank, a designated officer of the bank might trans- 
mit an application to the Federal Home Loan Bank Board provided 
the officer acted in accordance with the bank’s bylaws and reported 
such action to the next meeting of the board of directors or the execu- 
tive committee. This rule and regulation was found by the Board to 
relieve a restriction and was effective less than 30 days after publica- 
tion in the Federal Register. 
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In two other cases, as a result of amendments in statutes governing 
the operations of the Board, several regulations were amended which 
in substance liberalized the terms for certain installment loans to be 
made by Federal savings and loan associations, changed from a maxi- 
mum not to exceed 15 to 20 percent the percentage of Federal savings 
and loan associations’ assets out of which real-estate loans might be 
made without certain limitations applicable to the general lending 
powers of such associations, and raised from $2,500 to $3,500 the 
amount which a Federal savings and loan association might loan on 
unsecured loans. These rules and regulations were found by the Board 
to relieve restrictions imposed on Federal savings and loan associations 
and were effective in less than 30 days after publication in the Federal 
Register. 

Copies of all such rules and regulations promulgated during the 
calendar years 1955 and 1956, marked “Exhibit B,” are filed with the 
committee. 

12. As indicated in our responses to question 2 the rulemaking au- 
thority of the Board is (except for two rulemaking functions for which 
there is specific statutory authority) exercised under general grants 
of authority to make any or all rules necessary for the administration 
of the relevant acts, and since the Board expressly reserves the right 
to amend, alter, or repeal its rules and regulations, it may be considered 
to have the right to issue rules and regulations in an emergency con- 
sistent with the purposes and functions of the Board necessary to the 
administration of the relevant acts. It does not, however, have specific 
statutory authority to issue emergency rules. 

13. Because the rulemaking functions of the Board are expressed in 
the form of rules and regulations, it is difficult to describe by classes 
and groups the rulings made during 1955 and 1956, in the sense in 
which we believe the committee intended. The rules and regulations 
issued during this period were in the form of amendments to existing 
rules and regulations to each of the following sets of rules and regula- 
tions issued by this agency : 

(a) General regulations of the Home Loan Bank Board (24 C.F. R., 
pt. 100-108). 

(6) Regulations for the Federal Home Loan Bank System (24 
C. F. R. 121-125). 

(c) Rules and regulations for the Federal Savings and Loan Sys- 
tem (24C. F. R., part 141-150). 

(d) Rules and Regulations for Insurance of Accounts (24 C. F. R., 
pts. 161-168). 

The balance of the rules and regulations issued by the Board during 
calendar years 1955 and 1956, marked Exhibit C” which, together 
with exhibits A and B, comprise 21 rules and regulations issued during 
such period, is filed with the committee. 

14. In the answers to question 1 the statutory reference to the 
Board’s rulemaking powers are given, and in the answers to question 
2, the statutory provisions under which these functions are performed 
under a general grant of authority to make any or all rules necessary 
for the administration of the relevant acts are set forth. For ease of 
reference and to avoid duplication we will refer in this question to 
the page or pages of the within answers to the questionnaire contain- 
ing the pertinent statutory provisions or references. 
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(a) The meaning and intent of the Congress is sufficiently clear 
and susceptible of implementation in the exercise of rulemaking 
powers except the first sentence of section 402 (a) of title IV of the 
National Housing Act, as amended. (See p. 3 hereof.) 

(6) This sentence states in part that the Federal Savings and Loan 
Insurance Corporation shall be under the direction of a board of 
trustees and operated by it under such bylaws, rules, and regulations 
as it may prescribe for carrying out the purposes of this title. Ques- 
tions have been raised whether this power is, in effect, a broad, general 
grant of authority to issue regulations necessary to carry out the 
provisions of the title, or is a power merely in the board of trustees 
in carrying out their duties under title IV to exercise their functions 
by the issuance of bylaws, rules, and regulations. To put it another 
way, the question is, Are these bylaws, rules, and regulations to be 
issued for internal operations only. We believe, without necessarily 
conceding the soundness of this argument, that it would be of assis- 
tance in the administration of title 1V of that act to clarify any doubts 
in this regard. 

(ec) The congressional standards of authority for the rulemaking 
powers of the Board with respect to the statutes set forth in answer 
to question 2 have not been changed. The additional rulemaking 
powers set out at page 11 of the within answer to the questionnaire 
(sec. 5 (d) of the Home Owners’ Loan Act of 1933, as amended, and 
sec. 407 of title IV of the National Housing Act, as amended) did not 
change congressional standards with respect to the Board’s adminis- 
tration of rulemaking powers, but rather implemented existing au- 
thority to give sanctions to the enforcement of such rules and regu- 
lations. 

(d) By the nature of the supervisory power vested on the Board, 
except as it is subject to the provisions of the various relevant acts, 
the Board in most areas of its operations, is committed by law to 
the exercise of its discretion. The statutory references cited in an- 
swer to question 1 and the statutory provisions set forth in reply to 
question 2 indicate the range of discretion vested in the Board in 
its administration and supervision of the Federal Home Home Loan 
Bank System, Federal savings and loan associations, and of institu- 
tions insured by the Federal Savings and Loan Insurance Corporation. 

(e) See answer to (d@) of this question 14. 

(f) This agency submitted various recommendations to the Senate 
Banking and Currency Committee concerning amendments of the 
relevant acts under which the Board operates on October 1, 1956. 
These recommendations appear in the printed record of hearings 
held on November 9 and 10, 1956, before the Committee on Banking 
and Currency, 84th Congress, 2d session, to consider legislative recom- 
mendations of the Federal supervisory agencies in connection with 
a special study of banking laws being conducted by the Honorable 
A. Willis Robertson, acting chairman of that committee. 

The recommendations appear beginning with page 340 of part I 
of such hearings, and at page 374 thereof an amendment to section 
402 of the National Housing Act is suggested to make clear that 
the Federal Savings and Loan Insurance Corporation has authority 
to make and enforce substantive rules and regulations to carry out 
the purposes and provisions of title [IV of the National Housing Act 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1365 


and to make clear that the Corporation has authority to require 
insured institutions to submit information and reports. 

The precise amendment suggested is as follows: 

To adopt and amend bylaws and to adopt, amend, and require the observance 
of such rules and regulations, and orders as may from time to time be deemed 


necessary for carrying out the provisions or purposes of this title or for the 
protection of its insurance risk. 


FeperaL Home Loan Bank Boarp, 
Washington, D.C., January 14, 1987. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government O perations, 
House Office Building, Washington, D.C. 

Dear ConcressMAN Dawson: This is in further reply to your letter 
of November 19, 1956, requesting answers by the Board to the ques- 
tionnaire enclosed with your letter by specified dates set out for each 
respective part of such questionnaire. 

Enclosed are 12 copies of the Board’s answers to part II of the 
questionnaire in accordance with your request. 

We shall endeavor to furnish the answers to the concluding part, 
part IIT, by the date specified in your letter of November 19, 1956. 

Sincerely yours, 
Apert J. Ropertson, Chairman. 


LI. ApsuDICATION 


1. The adjudication functions exercised by the Federal Home Loan 
Bank Board (hereafter referred to as the “Board”) are chiefly in 
connection with hearings not required by statute, involving the char- 
tering of Federal savings and loan associations, the granting of per- 
mission to such associations to maintain branch offices, and the grant- 
ing of insurance by the Federal Savings and Loan Insurance Corpo- 
ration. In addition, the Board exercises adjudication functions as a 
result of hearings required by statute involving the termination of 
insurance, the appointment of a conservator or receiver of a Federal 
savings and loan association, and the termination of membership in 
a Federal home loan bank, or depriving a nonmember of such bank 
of the privilege of obtaining further advances. 

(a) (1) Section 5 (a) of the Home Owners’ Loan Act of 1933, as 
amended (Public Law 48, 73d Cong., 12 U. S. C. 1464), authorizes 
the Board to issue charters for the establishment of a Federal savings 
and loan association. 

(2) Section 5 (d) of the Home Owners’ Loan Act, as amended, au- 
thorizes the Board to appoint a conservator or receiver under the 
grounds specified in that section. 

(3) Section 6 (i) of the Federal Home Loan Bank Act, as amended 
(Public Law 304, 72d Cong., 12 U.S. C. 1437), authorizes the Board 
to remove any member from membership in a Federal home-loan 
bank or to deprive a nonmember of the privilege of obtaining fur- 
ther advances. 

(4) Section 403 (a) of title IV of the National Housing Act, as 
amended (Public Law 479, 73d Cong., 12 U. S. C. 1725), authorizes 
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the Federal Savings and Loan Insurance Corporation (hereinafter 
referred to as the Cor por ation’) to insure accounts of State-chartered 
building and loan, savings and loan, and homestead associations and 
coope! rative banks. (It is required to i insure federally chartered savings 
and loan associations.) Under section 402 (a) of that act and section 2 
of the Reorganization Plan No. 3 of 1947 (12 F. R. 4981; 61 Stat. 954; 
5 U. S. C. sec. 133y-16) the Board exercises the functions of the 
Board of Trustees of the Corporation. 

(5) Section 407 of title IV of the National Housing Act, as 
amended, authorizes the Board to terminate insurance upon the 
grounds stated in such section. 

(6) The Board is authorized by statute to exercise the functions 
enumer aig in (a) hereof. 

fe ) The foregoing functions are not delegated by the ea 

he functions enumerated in 1 (a) (1) and 1 (a) are per- 
oo pursuant to a general grant of authority to m: Te Pvt a 
tions. The pertinent statutory provisions follow : 

Section 5 (a) of the Home Owners’ Loan Act of 1933, as amended: 

In order to provide local mutual thrift institutions in which people may in- 
vest their funds and in order to provide for the financing of homes, the Board 
is authorized, under such rules and regulations as it may prescribe, to provide 
for the organization, incorporation, examination, operation, and regulation of 
associations to be known as “Federal Savings and Loan Associations” and to 
issue charters therefor, giving primary consideration to the best practices of 
local mutual thrift and home-financing institutions in the United States. 

Section 403 (a) of title IV of the National Housing Act, as 
amended : 

It shall be the duty of the Corporation to insure the accounts of all Federal 
savings and loan associations, and it may insure the accounts of building and 
loan, Savings and loan, and homestead associations and cooperative banks or- 
ganized and operated according to the laws of the State, District, Territory, or 
possession in which they are chartered or organized. 

For ease of reference the answers to (a) through (k) will ap- 
pear (where appropriate) directly under each of the categories listed 
in I through VII in this question 3 


I. Proceedings in general between private parties im which the Gov- 
ernment is not directly a party 
This caption not applicable to adjudication functions of the Board. 


IT. Proceedings in general in which the Government directly is a 
party to the proceedings 

Since this question deals only with procedural rules and practices in 
that class of adjudications required by statute or by the Constitution 
to be determined on the record after opportunity for an agency hear- 
ing, we will exclude from this question 3, any reference to the adjudi- 

ations by the Board where hearings are not required by statute, in- 
volving the granting of charters or branch offices and the insuring 
of accounts by the Corporation set out in 1 (a) (1) and 1 (a) (4) of 
this reply. 

(a) In the case of removal from Federal home-loan bank member- 
ship or depriving a nonmember of the privilege of obtaining further 
advances, or the termination of insurance of accounts, notice to the 
parties will be in accordance with the provisions of section 5 of the 
Administrative Procedure Act. In each case at least 30 days written 
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notice of the time and place of the hearing is given (sec. 6 (i) of the 
Federal Home Loan Bank Act; 24 C. F. R. 123.32 (b) ; sec, 407, 
title LV, National Housing Act; 24 C. F. R. 165.3). In the case of 
circumstances which m: LY be the basis for the appointment of a con- 
servator or receiver, if a Federal association does not correct the al- 
leged violations within 30 days after notice to it of the violations or 
practices called to its attention by appropriate notice then the Board 
gives the association 20 days’ notice in writing of the charges and of 
the time and place at which the Board will conduct a hearing (sec. 
5 (d) of the Home Owners’ Loan Act of 1933; 24 C. E.R. 147 6). 

(b) In proceedings of the type involved in this question 3 only 
the parties to the proceedings may be heard. Intervention by third 
parties is not permissible except that at hearings any relevant or ma- 
terial evidence bearing upon the issues from any source may. be sub- 
mitted whic ‘+h is not unduly repetitious (sec. Te, Administrative Pro- 
cedure Act; 24 C. F. R. 109.6). 

(c) In the event the Board is of the opinion that a basis exists 
for the 2ppointment of a conservator or receiver of a Federal associa- 
tion, the Board by formal resolution states the ground or grounds 
which in its opinion are cause for the appomtment of a conservator 
or receiver (sec. 5 (d) Home Owners’ Loan Act of 1933). 

In the event the Board is of the opinion that. a ground or grounds 

exist for the termination of insurance the Board furnishes to the ap- 
propriate governmental authority having supervision of the insured 
institution a statement with respect to such practices or violations by 
such institution which in the Board’s opinion afford a basis for the 
termination of insurance of accounts for such institution. A copy of 
such statement is sent to the insured institution. If there is no such 
State supervisory authority operating under State law, the statement 
will be sent directly to the insured institution (sec. 407, title IV, Na- 
tional Housing Act). 

in the event the Board is of the opinion that grounds exist for 
the removal of any member of a Federal Home Loan Bank or for 
depriving a nonmember borrower of the privilege of obtaining fur- 
ther advances, the Board will send to the member a statement in writ- 
ing stating the grounds for such actiton (sec. 6 (1), the Federal Home 
Loan Bank Ac t, 240. F. R. 123.32). 

In all three of the circumstances outlined above the interested 
party may appear at the hearing and be heard. 

(¢) No formal answer or other responsive pleading is required. 
The parties may appear at the hearing and present their case or 
defense by oral or documentary evidence and may file or submit any 
written statement, def ense or brief in support of their position. Inthe 
case of notice of a hearing for the appointment of a conservator or 
receiver, however, ‘lia board of directors of a Federal association may 
within 15 days after receipt of notice of hearing demand a more defi- 
nite statement of the ground or grounds stated in the notice. In ad- 
dition, a party may have a period of 15 days or such further time as 
the hearing officer for good cause shall determine, after the filing of 
the transcript, to file with the Secretary to the Board, proposed find- 
ings and conclusions, accompanied by a brief or memorandum in sup- 
port of such findings and conclusions (24 C. F. R. 147.6, 109.9). 

(e) While no formal rules govern an amendment or supplemental 
pleadings, if the Board amends its statement of the grounds upon 
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which the proceeding is brought on for hearing, copies of such 
amended notice and grounds are served upon the interested party 
or parti ies and the hearing is adjourned to a date 50 or 20 days later, 
as the case may be, so that the affected parties will have an additional 
period of notice of a hearing date equal in time to the original period 
between service of the notice and the hearing date (sec. 5 (d) of the 
Home Owners’ Loan Act; 24C. F. R. 109.3). 

(f) Motions may be made at the beginning of the hearing, during 
the hearings, or at the conclusion thereof (24 C. F. R. 109.3). 

(g) The hearing officer may hold conferences before or during the 
hearing for the settlement or simplification of issues by consent of 
the parties involved, and in the case of proceedings for the appoint- 
ment of a conservator or receiver, offers of settlement and proposals 
of adjustment may be made prior to the date of the hearing (24 C. F. R. 
109.5, 147.6). 

(h) This would not normally be applicable to matters for adjudi- 
cation as a result of statutory authority because such proceedings are 
initiated by the Board and not private parties. 

(i) The Board may discontinue or dismiss proceedings where a 
Federal association or State chartered insured institution takes cor- 
rective action to remedy conditions which precipitated the hearings 
(sec. 5 (d) of the Home Owners’ Loan Act of 1933; sec. 407, title IV 
of the National Housing Act). 

(7) While the adjudication functions of the Board do not involve 
the type of proceeding where consent orders in the usual sense are 
involved, the board of directors or members of any Federal associa- 
tion may, by appropriate resolution, consent to the appointment of a 
conservator or receiver by the Board (24C. F. R. 147.5 

(%) In the case of termination of insurance, if the institution does 
not appear at the hearing, it is deemed to have consented rs et termi- 
nation of its status as an insured institution (24 C. F. R. 2 (b)). 

In the event a Federal savings and loan association does ae appear 
at a se hed uled hearing for the appointment of a conservator or re- 
ceiver, the Board may forthwith appoint a conservator or receiver for 
such association (24 C. F. R. 147.6). 


IIT. Decision and/or opinions relating to the availability of infor- 
mation to the public and public access to or denial of matter con- 
tained in the agency’s files. 

Under the provisions of the general rules and regulations of the 
Board all final opinions or orders in the adjudication of cases and all 
rules and regulations, except such final opinions and orders as are 
required for good cause to be held confidential and not cited as 
precedents, are available for public inspection at the Office of the 
Secretary to the Federal Home Loan Bank Board (24 C. F. R. 105.10, 
105.11, 105.12, 105.13, and 105. 14). Pamphlets containing the rules 
and regulations for the Federal S Savings and Loan System and for 
insurance of accounts are available to any person upon request. In 
addition, in the case of adjndications by the Board required by statute, 
the transcript of the hearing and exhibits submitted are available to 
the interested parties, and the hearing oflicer is required to file findings 
of fact, conclusions of law, and a recommended decision. A copy of 
such findings, conclusions, and recommended decision is served by 
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the Secretary to the Board upon the interested parties upon such filing 
by the hearing officer. 

A copy of such decision by the Board, after such recommended deci- 
sion is filed after the interested parties have had an opportunity to 
file exceptions to the proposed findings, conclusions and recommended 
decision, is then served upon the party or parties (sec. 5 (d), Home 
Owners’ Loan Act of 1933; sec. 407, title IV, National Housing Act; 
sec. 7, Administrative Procedure Act, 24 C. F. R. 109.7, 109.8, and 
109.9, General Regulations of the Federal Home Loan Bank Board). 

The records of the Board are in its custody and control, however, 
for purposes relating to the powers, duties, and authorities of the 
Board under the provisions of the Federal Home Loan Bank Act, as 
amended, the Home Owners’ Loan Act of 1933, as amended, and 
Reorganization Plan No. 3 of 1947, and are deemed privileged and 
confidential (24 C. F. R. 105.12, General Regulations of the Federal 
Home Loan Bank Board). In this category would be included con- 
fidential reports of Federal and State examiners and other officials 
entrusted with the responsibility of examining institutions under the 
jurisdiction of the Board, and the regulations of the Board set out 
the confidential character of such records by stating it would be con- 
trary to the public interest, involving as it does delicate and sensitive 
matters relating to the condition and affairs of financial institutions 
for this information to be available without careful consideration by 
the Board. All employees are prohibited from giving out any in- 
formation from such records, except with written authorization or 
approval of the Board, or such person or persons as may be authorized 
by it to grant suc h authorization or a »proval. 

We believe that this category IIT does not lend itself, otherwise than 


as stated above, to categorical answers to the questions set out in (a) 
through (*). 


IV. Decisions and/or opinions relating to public property, inclusive 
of the use and disposition of land 


This caption not applicable to functions and operations of Board. 


V. Decisions and/or opinions relating to the making of loans to public 
or private parties 

The Board exercises no adjudication functions, as such, under this 
category V. As indicated in our response to this category under Part 
I: Rulemaking, the rules and regulations for the Federal Home Loan 
Bank System, for the Federal savings and loan systems, and for insur- 
ance of accounts, each in its respective field of operations, govern the 
making of loans. The kind of loans, the area in which loans may be 
made, the amounts and maturities of loans, the ratio of value to loan 
and other related matters are all contained in such rules and regula- 
tions. It is conceivable, of course, that for a violation of these regula- 
tions a situation might develop which could be the basis for exercis- 
ing adjudication functions with respect to termination of Federal 
home-loan bank membership, the termination of the insured status of 
an insured institution, or the appointment of a conservator or receiver 
of a Federal association. 

If such functions are exercised, our answers to (a) through (#) in 
response to category II of the within answers to Part IL: Adjudica- 
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tion, would have equal application to (a) through (/) in this cate- 
gory V. 


VI. Decisions and/or opinions relating to the making of grants of 
public funds to public or private parties 
This caption not applicable to functions and operations of Board. 


VII. Decisions and/or opinions relating to contract disputes and 
standards for negotiation of and the grant of contracts 

This caption not applicable to functions and operations of Board. 

4. (a) In the case of a notice of hearing to appoint a conservator 
or receiver, section 5 (d) (1) of the Home Owners’ Loan Act of 1933 
states in part, as follows: 

Such association shall have thirty days within which to correct the alleged 
violation of law or regulation and to perform any legal duty. If the association 
concerned does not comply with the law or regulation within such period, then 
the Board shall give such association twenty days’ written notice of the charges 


against it and of a time and place at which the Board will conduct a hearing as 
to such alleged violation of duty. 


In the case of termination of the insured status of an institution, 
section 407 of title 1V of the National Housing Act provides in part, 
as follows: 


Unless such correction shall be made within one hundred and twenty days or 
such shorter period of time as the supervisory authority, if any, shall require, 
the Home Loan Bank Board, if it shall determine to proceed further, shall give 
to the institution not less than thirty days’ written notice of intention to ter- 
minate the status of the institution as an insured institution, and shall fix a time 
and place for a hearing before the Home Loan Bank Board, a member thereof, 
or a person designated by the Board. 


In the case of termination of membership in a Federal Home Loan 
Bank or the denial of the privilege to a nonmember of obtaining fur- 
ther advances, section 6 (i) of the Federal Home Loan Bank Act pro- 
vides in part, as follows: 


* * * ond the board may, after hearing, remove any member from membership, 
or deprive any nonmember borrower of the privilege of obtaining further ad- 
vances, if, in the opinion of the board, such member or nonmember borrower (i) 
has failed to comply with any provision of this Act or regulation of the board 
made pursuant thereto; (ii) is insolvent: * * *; or (iii) has a management or 
home-financing policy of a character inconsistent with sound and economical 
home financing or with the purposes of this Act. (Nore.—In this case under the 
provisions of 24 C. F. R. 109.3 of the General Regulations of the Federal Home 
Loan Bank Board the notice of hearing is given upon not less than 30 days’ 
written notice. Source authority 24 C. F. R. 123.32.) 

(b) Hearings with respect to the proceedings mentioned in (a) of 
this question 4 are all held in accordance with section 7 of the Admin- 
istrative Procedure Act. Section 407 of title IV of the National Hous- 
ing Act provides in part, as follows: 

The hearing hereinabove provided for shall be held in accordance with the 
provisions of the Administrative Procedure Act and shall be subject to review 
as therein provided and the review by the court shall be upon the weight of the 
evidence. 

Section 5 (d) (1) of the Home Owners’ Loan Act of 1933 states in 
part, as follows: 

Such hearing shall be in the Federal judicial district of the association unless 
it consents to another place and shall be conducted by a hearing examiner as is 


provided in the Administrative Procedure Act. The Board or any member 
thereof or its designated representative shall have power to administer oaths 
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and affirmations snd shall have power to issue subpenas and subpenas duces 
tecum, and shall issue such at the request of any interested party, and the 
Board or any interested party may apply to the United States district court 
of the district where such hearing is designated for the enforcement of such 
subpena or subpena duces tecum and such courts shall have power to order and 
require compliance therewith. * * * After such hearing and adjudication by 
the Board, appeals shall lie as is provided by the Administrative Procedure 
Act, and the review by the court shall be upon the weight of the evidence. 


The statute governing the termination of membership in Federal 
home-loan banks or of the denial of the privilege to nonmembers to 
obtain further advances does not spell out how hearings are to be 
conducted. As a matter of practice and regulation, however, such 
hearings are held pursuant to the Administrative Procedure Act 
(24C. F. R. 109.5). 

(c) Section 407, title TV of the National Housing Act, requires 
the hearing to be held in accordance with the Administrative Pro- 
cedure Act. Section 7 (d), Administrative Procedure Act, sets out 
the requirements of the record to be made at a hearing. 

Section 5 (d) (1), Home Owners’ Loan Act of 1933, provides in 
part, as follows: 

A record shall be made of such hearing and any interested party shall be 
entitled to a copy of such record to be furnished by the Board at is reason- 
able cost. 

Section 6 (1), Federal Home Loan Bank Act, requires a hearing for 
removal from membership but contains no provision relating to the 
record of a hearing. By regulation, the record of the hearing made 
available to interested persons, is in accordance with Administrative 
Procedure Act (24C. F. R. 109.7). 

5. The only procedures and practices referred to in (@) through 
(9) of the Board not specifically covered in the answers to question 
3 are those referred to in (f) and (g) of this question 5. 

(f) The hearing officer Vithin 15 days after the expiration of the 
time allowed for the filing of proposed findings and conclusions of 
law, or within such further time as the Board for good cause shall 
determine, shall file with the Secretary to the Board and certify to the 
Board for decision the entire record of the hearing, including his 
findings, conclusions, and his recommended decision (24 C. F. R. 
109.8 (b)). 

(7) Title 24, Code of Federal Regulations, Section 109.9, General 


Regulations of the Federal Home Loan Bank Board, provides as 
follows: 


Exceptions; filing of briefs. Promptly upon the filing of the record the Secre- 
tary shall serve on the institution involved a notice of such filing together with 
a copy of the presiding officer’s findings, conclusions, and recommended decision. 
Each party shall have a period of 15 days from the date of such notice, or such 
further time as the Board for good cause shall determine, to file with the Secre- 
tary exceptions to the findings, conclusions, and recommended decision or any 
part thereof, or to the failure to make any finding, conclusion, or recommendation, 
or to the admission or exclusion of evidence, or other ruling of the presiding 
officer, supported by such brief as may appear advisable. A copy of any excep- 
tions filed by counsel for the Board and of any brief filed by such counsel shall 
promptly be served upon the institution. A reply brief may be filed with the 
Secretary by counsel for the Board within 10 days after the filing of the insti- 
tution’s brief, and a reply brief may be filed with the Secretary by the institution 
within 10 days after the date of service by the Secretary upon the institution 
of a copy of the brief of counsel for the Board. Further briefs may be filed 
only with permission of the Board. 
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In addition, under the provisions of section 5 (d) of the Home 
Owners’ Loan Act of 1933 and section 407, title 1V, National Housing 
Act, appeals shall lie from the decision of the Board, as is pr ovided 
under the Administrative Procedure Act, and the review by the court 
will be on the weight of the evidence. 

6. (a) As indicated in the answer to question 1, the adjudication 
functions of the Board are primarily exercised in connection with ap- 
plications for the granting of charters or branches for Federal savings 
and loan associations and the granting of insurance to State-chartered 
institutions up to the statutory limit. Under the pertinent statutes 
the granting of such charters, however, or the granting of insurance to 
State-chartered institutions is within the discretion of the Board. No 
provision is made in the statute for hearings. Under the provisions 
of title 24 Code of Federal Regulations, sections 142.2 and 167.2, how- 
ever, any group of persons whose application for a charter or branch, 
or for insurance was denied, may petition the Board fora hearing. It 
is Board policy, as a matter of general rule, to grant such applicants 
a hearing so as to give them an opportunity to present their case. by 

oral testimony and exhibits, and to thereby supplement the information 
iateaisitel in the original application, to the end that all such appli- 

vations may be given the fullest consideration on the basis of all 
relevant information. 

(6) None. 

7. See answer to 6 (a). The modification, amendment, or repeal 
of decisions made by the Board upon the filing of applications, under 
the circumstances outlined in 6 (a), is made on an ad hoc basis. That 
is so because each application must be decided on the facts and circum- 
stances involved in each case. In the case, for example, of an appli- 
cation for a charter, it is necessary for the Board to determine (1) the 
character and responsibility of the applicants, (2) the necessity in 
the community to be served for such an institution, (3) the reasonable 
probability of its usefulness and success, and (4) whether or not such 
an institution can be established without undue injury to properly 
conducted existing local thrift and home-financing institutions. 

8. Under the regulation covering both the Federal Savings and 
Loan System and the insurance of accounts, any person who has made 
an application for a charter for a branch or for insurance of accounts 
may request a hearing upon the denial or disapproval by the Board 
of such application. No special form of petition is required. Dur- 
ing the years 1955 and 1956, 30 groups of applicants whose applica- 
tions were initially rejected, filed for and were granted hearing, and 
in 15 cases the hearings resulted in a reversal of the Board’s earlier 
position as a result of which, in each of these 15 cases, the application 
to organize an association was finally approved. There is no com- 
parable number of similar actions initiated bv the agency in the sense 
in which the question is put. Hearings held on such applications, 
where the Board did not in the first instance reject the application, 
serve the purpose of either affording existing institutions in the area 
an opportunity to protest the granting of the application, or for the 
applicants to furnish the Board additional information. If the hear- 
ing is essentially one to give existing institutions an opportunity to 
object, and no objection is filed at least 10 days before a scheduled 
hearing advising that such institution intends to appear and protest 
the application, ‘the heari ing may be dispensed with. 
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9. (a), (b), and (ce). None. 

10. (a) No. 

(5) The form of application, prepared by the Board, is available 
to applicants. The submissions at the hearing are not designated 
or otherwise specified. 

11. (a) None. The review by the court is upon the weight of the 
evidence. (See proceedings referred to in II (a) of question 3.) 

(6) None. See (a) above. 

(c) None. 

(d) None. 

(e) Not applicable. 

(f) Not applicable. 

(g) Not applicable. 

12. All of the statutory adjudication functions referred to in ques- 
tion 3 would involve only (a) in question 11. 

13. Please refer to the answer to question 1 in which the type of 
adjudication functions of the Board are set out. It is there stated 
that such functions are exercised chiefly in connection with hearing 
not required by statute. To illustrate, the proportion of adjudica- 
tions as a result of hearings not required by statute as against hear- 
ings required by statute, for the years 1955 and 1956, 27 hearings not 
ranealedl by statute were held by the Board, while only 1 hearing 
required by statute was held by it during that same period. In this 
connection, it should be noted that two classes of statutory hearings 
(termination of insurance and for the appointment of a conservator 
or receiver) were first authorized by the aan Act of 1954 (Public 
Law 560, 83d Cong., 68 Stat. 590), approved August 2, 1954. 

14. (a) In the case of adjudication functions where hearings are 
not required by statute, the meaning and intent of the Congress is 
clear and easily susceptible of implementation. In the case of the 
adjudication functions where hearings are required by statute, in- 
volving termination of insurance and the appointment of a conserva- 
tor or receiver, some questions have arisen which we will comment 
upon in (6) hereof. 

(6) Under section 5 (d) of the Home Owners’ Loan Act of 1933, 
the method for judicial review of the adjudication functions seems to 
make possible needless delays in the process of a judicial review. It 
also makes provision for a review on “the weight of the evidence.” 
This departure from the “substantial evidence” rule widely followed 
by the courts and included in the Administrative Procedure Act, ere- 
ates doubts as to just what is meant by “weight of the evidence,” The 
same doubts have arisen in connection with the language of section 
407 of title [IV of the National Housing Act, where the review by the 
courts is again authorized on the Speight of the evidence.” 

(c) In our adjudication functions authorized under general grants 
of authority there have been no changes in congressional standards. 
In the case of the adjudication functions relating to termination of 
insurance and the appointment of a conservator or receiver the con- 
gressional standards for the Board’s administration were changed in 
the Housing Act of 1954, by amendments to section 5 (d) of the Home 
Owners’ Loan Act of 1933 and to section 407 of the National Housing 
Act. With respect to the type of action referred to in the preceding 
sentence the Board’s adjudication functions are now set out by statute 
with a right to review by the courts. 
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(2d) The chartering of Federal savings and loan associations or the 
granting of branches are by law committed to agency discretion. Sec- 


tion 5 (a) of the Home Owners’ Loan Act of 1933 in part provides as 
follows: 


* * * the Board is authorized, under such rules and regulations as it may 
prescribe, to provide for the organization, incorporation, examination, operation, 
and regulation of associations ot be known as “Federal savings and loan asso- 
ciations,” and to issue charters therefor, giving primary consideration to the best 
practices of local mutual thrift and home-financing institutions in the United 


States. 

The granting of insurance to State-chartered savings institutions is 
authorized by section 403 (a) of title IV of the National Housing 
Act, by the following language: 

It shall be the duty of the Corporation to insure the accounts of all Federal 
savings and loan associations, and it may insure the accounts of building and 
loan, savings and loan, and homestead associations and cooperative banks organ- 


ized and operated according to the laws of the State, district, Territory, or posses- 
sion in which they are chartered or organized. 


te No. 

(f) This agency submitted various recommendations to the Senate 
Banking and Currency Committee concerning amendments of the 
relevant acts under which the Board operates on October 1, 1956. 
These recommendations appear in the printed record of hearings held 
on November 9 and 10, 1956, before the Committee on Banking and 
Currency, 84th Congress, 2d session, to consider legislative recom- 
mendations of the Federal supervisory agencies in connection with a 
special study of banking laws being conducted by the Honorable A. 
Willis Robertson, acting chairman of that committee. The recom- 
mendations appear beginning with page 340 of part I of such hear- 
ings. The recommend: ations | concerning amendment to section 5 (d) 
of the Home Owners’ Loan Act of 1933 relating to our discussion 
under (6) of this question 14, begin at page 365, and the amendments 


to ee 407 of the National Housing Act begin at page 380. 
5. None. 


<6: (a) Yes. 

(6) There is no rigid rule in this regard. The appearance of an 
attorney usually occurs at the hearing. Until that time notices are 
served upon the interested institutions or groups of applicants. Com- 
munication between hearing officers and the attorneys follow the 
hearings. 

17. Matters relating to the adjudication functions of the Board 
which may affect the “interest of other persons are divided into two 
categories, namely, (a) adjudication functions in which hearings are 
not required by statute, and (6) adjudication functions in which hear- 
ings are required by statute. In (a) above, notices of hearings 
must be published in a newspaper in general circulation in 
the area in which the proposed institution is to operate, and in (6) if 
an institution is to be liquidated or insurance is being terminated each 
shareholder or investor is notified in writing, or if a conservator is 
appointed all persons who may be affected thereby are likewise notified 
in writing of the appointment of a conservator. 


18. This question is not appropriate to the functions of the Board. 
19. No. 
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20. The Board does not adjudicate controversies in the sense in 
which that term would be used to describe functions of certain other 
Federal regulatory agencies. In general, matters concerning which 
there is uncertainty, which might in other agencies be the basis for a 
declaratory order, would be handled by the Board by the issuance of 
a regulation or an amendment of an existing regulation with publica- 
tion thereof in the Federal Register. 1 

21. In connection with adjudication functions in which the Board is 
required to hold hearings, the requirements of the statute and the Ad- 
ministrative Procedure Act are followed. In the exercise of its ad- 
judication functions where hearings are not required by statute, the 
Board has made a distinction between dispensable and nondispensable 
hearings. Where the Board does not initially reject an application 
but desires to give all interested parties and institutions operating in 
the area in which the applicants propose to operate an opportunity 
to be heard, a dispensa le hearing is set. If objectors do not file, 
at least 10 days before the scheduled hearing date, a written statement 
that such objectors intend to appear in person or by attorney to os 
test the application, the hearing will be dispensed with unless other- 
wise ordered by the Board. The Board will notify the applicants 5 
days before the date of the hearing whether or not a hearing will be 
held. We believe, if similar circumstances are involved in other 
agencies, some consideration may be given to the practice followed by 
the Board. Since all hearings are held in Washington, some applhi- 
cants would otherwise have to come from great distances, and at con- 
siderable expense, only to find that there was no opposition from other 
institutions or groups to the application. This practice also saves 
the time of the Board, and of members of its staff, in such cases. 

22. In order to fully evaluate our answer to this question, it should 
be observed that violations of law or regulations are in most cases 
corrected by our calling to the attention of institutions supervised by 
the Board any infraction of law and regulations. There have been 
only limited instances in which violation of law and regulations re- 
quired the exercise of adjudication functions by the Board. In the 
yast 2 years only in 1 case was it necessary to invoke statutory ad- 
judication functions for violation of law or regulations. All other 
adjudication functions related to applications for charters, branches, 
and the granting of insurance. Such applications are treated on a 
case-by-case basis. Case precedent is important only in that four 
standards or criteria must be satisfied for the granting of such appli- 
vations. These standards or criteria follow: 

(a) the character and responsibility of the applicants, 
(6) the necessity for such association in the community to be 
served, 
(c) the reasonable probability of its usefulness and success, 
and 
(d) whether or not such association can be established without 
undue injury to properly conducted existing local thrift and 
home-financing institutions. 
How applicants meet these criteria may, of course, vary from case to 
case, 

23. The agency does not have trial examiners. In the case of ad- 

judications required by statute a trial examiner is obtained by request 








1376 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


to the Civil Service Commission for a trial examiner. In the hearings 
held on a voluntary basis it is the practice of the Board to have the 
General Counsel designate a member of his staff to be the hearing officer 
for a specified case. The hearing officer presides at the hearing, 
swears in witnesses, rules on questions of evidence, and arranges with 
counsel for the service and exchange of briefs. He does not make 
findings of fact, conelusions of law, or recommended decisions. His 
function, once the hearing is terminated, is to transmit to the secretary 
to the Board, for the consideration of the Board, the entire record in- 
cluding the transcript of the testimony, the exhibits, and the briefs of 
counsel. The Board makes its decision on the basis of the record 
so transmitted. The Board itself, or any member thereof, may in the 
first instance preside at the hearing. 

24. 162 decisions were rendered in contested cases by the Board dur- 
ing 1954, 1955, and the first 9 months of 1956. (This figure represents 
all decisions rendered except those cases where the Board did not 
reject the application for insufficient evidence but scheduled a hearing 
to develop further facts necessary for its decision. ) 

25. 168 hearings were held during 1954, 1955, and the first 9 months 
of 1956. 

26. (a) The Board held hearings and received evidence in 1954 
and 1955 in 142 cases. 

(5) and (c) Please refer to answer in question 13. 

27. Nine months. This includes the filing of an application with 
the Federal home-loan bank in the area in which the proposed insti- 
tution is to be located; screening and investigation of the application 
by the supervisory agent at the Federal home-loan bank followed by 
the submission of the application to the Board with recommenda- 
tions; a review and analysis of the application by staff members of 
the Board and initial consideration by the Board; either initial rejec- 
tion by the Board or initial approval subject to hearing to allow pro- 
testants to appear and be heard or to develop further facts; the fixing 
of a hearing date; the hearing and the securing of a transcript of 
the testimony; an opportunity after receipt of the transcript for all 
interested parties to submit briefs; and finally the submission of the 
entire record to the Board. 

28. (a) Please refer to answer to question 23. The agency had no 
occasion in 1955 to obtain the services of a trial examiner. As indi- 
cated in an earlier part of this answer the Board was first given 
statutory adjudication functions for the appointment of a conservator 
or receiver and for the termination of insurance by the Housing Act 
of 1954, approved August 2, 1954. The Board has appointed only 
one trial examiner since that time, on August 9, 1956. Because of 
the complicated and involved nature of the matter it took 7 months 
for the proper development and analysis of the facts to bring the mat- 
ter to a point. where it was appropriate to obtain the services of a trial 
examiner, The hearing has been held, proposed findings and con- 
clusions have been submitted to the trial examiner and we are await- 
ing the trial examiner’s findings, conclusions, and recommended deci- 
sion. 

(6) and (c) See (a) above. 

29. Not. more than 10 percent of time at agency level is spent be- 
tween rulemaking and judicial functions as against the time spent on 
other functions under the jurisdiction of the Board. 
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30. (a) The DyMAver of petitions of all kinds before the agency as 
of October 1, 1956 was 2 

(6) An average of 5 lle 

(ce) 15. 

(zd) Eight granted, seven denied. 

31. The Board has not as yet had occasion to determine whether it 
would follow the doctrine of stare decisis. Please refer to our answer 
to question 22 hereof where it is explained that while certain enumer- 
ated criteria exist, each case must be decided on the basis of the rela- 
tion of the facts and circumstances, in a particular case, to such 
criter 1a. 

32. The Board makes its decision known in the form of letters of 
transmittal by the Secretary to the Board advising all interested per- 
sons of the Board’s determination. This will involve letters to the 
applic ants, to protestants, to State supervisory authorities i im appro- 
priate cases, and to the Federal home-loan bank in the area in which 
the application originates. In addition, all such opinions or deter- 
minations, except those which for good cause are considered confi- 
dential, are available for public inspection at the office of the secretary 
to the Board of the Federal Home Loan Bank Board Building, 101 
Indiana Avenue, NW., Washington, D. C. None of these decisions 
are available in the form of a publication to the general public. 


Feperat Home Loan Banx Boarp, 

Washington, D. C., February 14, 1957. 
Hon. Witu1Am L. Dawson, 

Chairman, Committee on Government O perations, 
House Office Building, Washington, D.C. 

Dear ConcressMAN Dawson: This is in further reply to your letter 
of November 19, 1956, requesting answers by the Board to the ques- 
tionnaire enclosed with your letter by specified dates set out for each 
respective part of such questionnaire. 

Enclosed are 12 copies of the Board’s answers to the remainder of 
the questionnaire m accordance with your request. 

Sincerely yours, 
Apert J. Ropertson, Chairman. 


IIT. Separation Or FUNCTIONS 


1. No powers are assigned by Executive order and hence answers 
to the inquiries herein will be with respect to powers assigned or 
derived by statute. 

(a) Executive (administrative).—The administrative functions (as 
well as the rulemaking and adjudication functions) of the Federal 
Home Loan Bank Board (hereinafter referred to as the “Board”) are 
set out in three separate statutes, the Federal Home Loan Bank Act, 
the Home Owners’ Loan Act of 1933, and title IV of the National 
Housing Act. Under the authority of these acts the Board has the 
power of supervision and regulation over the Federal Home Loan 
Bank System, the Federal Savings and Loan System, and for the 
insurance of accounts by the Federal Savings and Loan Insurance 
Corporation. With respect to the Federal Home Loan Bank System 
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the Board has administrative power to create Federal home-loan bank 
districts up to a maximum of 12, to approve membership therein, to 
prescribe liquidity requirements, to approve the disposal of stock by 
a member proposing to sell to another institution desiring membership, 
to appoint four members to each board of a Federal home-loan bank, to 
increase the number of elective directors under certain circumstances, 
to divide membership in said banks into three groups, to designate the 
chairman and vice chairman of the board of directors of each such 
bank, to determine whether State examination of institutions who are 
members is adequate, and if inadequate, to establish an adequate exam- 
ination, to approve forms used by the banks for making advances, to 
issue consolidated Federal home-loan bank debentures and bonds, to 
require any such bank to deposit additional collateral or to make sub- 
stitutions of collateral to adjust equities between Federal home-loan 
banks, to permit such banks, in an emergency, to rediscount the dis- 
counted notes held by other Federal home-loan banks or to make loans 
to or deposits with such other Federal home-loan banks, or to purchase 
consolidated bonds or debentures of the Federal home-loan banks, to 
examine such banks to determine whether the reserve requirements and 
other conditions under the law are being complied with and to liqui- 
date or reorganize such a bank when the efficient and economic pur- 
poses of the act will be aided by such action, to fix the price at which 
Federal home-loan bank stock is to be issued (but not less than par) 
and to adjust the amount of stock to be held by members. 

In addition to these specific powers the Federal Home Loan Bank 
Act also provides: 

The Board shall supervise the Federal home-loan banks created by this Act, 
shail perform the other duties specifically prescribed by this Act, and shall have 
power to adopt, amend, and require the observance of such rules, regulations, 
and orders as shall be necessary from time to time for carrying out the purposes 
of the provisions of this Act. 

The administrative powers which the Board exercises over the Fed- 
eral Savings and Loan System are derived from section 5 of the Home 
Owners’ Loan Act of 1933 and authorize the Board under such rules 
and regulations as it may prescribe, to provide for the organization, 
incorporation, examination, operation and regulation of associations to 
be known as Federal savings and loan associations and to issue 
charters therefor giving primary consideration to the best practices 
of local mutual thrift and home-financing institutions of the United 
States. From this broad general power the Board has issued regula- 
tions for the exercise of the following administrative powers, the 
manner and form for applying for a charter and the organization of a 
Federal savings and loan association, the requirement for such associa- 
tions to become members of a Federal home-loan bank and to obtain 
insurance of its accounts by the Federal Savings and Loan Insurance 
Corporation, the method of converting from a State-chartered asso- 
ciation to a Federal association, the issuance of the charter and the 
provisions thereof and the adoption of bylaws and the provisions 
thereof, the capital of such associations, the distribution of earnings, 
evidence of ownership of savings accounts and records thereof, the 
payment of a bonus of savings accounts and its operations, the manner 
and limitations on withdrawals, the nature of loans such associations 
can make and the lending area, the limitation of loans to directors, 
officers, and employees of such associations, appraisal requirements, 
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permissible loan charges, loan payments, investments, restrictions on 
activities of such associations, requirements for fidelity bonds, the 
maintenance of offices and change of office locations and the cireum- 
stances for the granting of branch offices and agencies, or the owner- 
ship of real est ate by suc ch association, the submission of reports, exam- 
inations and audits of such associations, the procedure for merging, 
dissolving or reorganization of such associations, the procedures and 
circumstances governing the appointment and exercise of the powers 
of a conser vator, supervisory representative in charge or receiver. 
The administrative powers exercised by the Beard on behalf of the 
Federal Savings and Loan Insurance Corporation are specified under 
title IV of the National Housing Act and require any institution 
which seeks insurance of its accounts to agree or permit to subject 
itself to examination and to pay therefor, to permit access to any in- 
formation or report given to any public regulatory authority and to 
furnish eee information requested, to pay premium charges, 
to limit the area of its loans to 50 miles except with approval and pur- 
suant to renil ations, agree not to issue securities guaranteeing a 
specific rate of return, or which have a definite date of maturity except 
with specific approval, agree not to carry on a sales plan or practice 
or advertising in viol: ition of regulations, to provide adequate reserves 
(up to 5 percent of all insured “accounts in a period not to exceed 20 
years) before paying dividends and not to pay dividends from such 
reserves or the payment of any dividends if any losses are chargeable 
to such reserves, except with special approval. From these specified 
powers and the provisions of the act fixing the rate of assessment from 
insurance, the payment of insurance, the liquidation of insured insti- 
tutions, and the termination of insurance and the general powers of 
the board of trustees now exercised by the Board under the provisions 
of Reorganization Plan No. 3 of 1947, to operate the Insurance Cor- 
poration under such bylaws, rules, and regulations as it may prescribe 
for carrying out the purposes of this title, rules and regulations have 
been issued to implement the administrative powers conferred upon 
the Board by such statute. Under these regulations the administra- 
tive powers of the Board are further spelled out and briefly cover the 
following variety of powers: The power to prescribe the form of 
applications for insurance, the procedure and requests for examina- 
tion, audit and appr aisal, the effective date and initial premium pay- 
ment for such insurance, the degree of compliance with conditions 
precedent to granting insurance, prohibitions against advertising, and 
the lending area in which such institutions may operate, the power to 
specify the forms of certificates, passbooks, forms of investment. con- 
tracts and bylaws, transfer of securities, the power to require that such 
institutions issue demand securities or represent that certificates evi- 
dencing nonwithdrawable accounts clearly indicate they are not in- 
sured, limitations upon borrowing and loans and investments, ap- 
praisal requirements, the setting up and designation of a Federal 
imsurance reserve, the requirement that dividends not be paid when 
there are losses chargeable to the reserve except when certain ~ireum- 
stances are present, the payment of additional premiums upon mergers 
or consolidations and limitations on mergers or consolidations, pro- 
vision for examinations and audits and reports, the requirement of 
fidelity bonds for directors, officers, employees and agents, limitations 
on sales plans and practices and advertising, and the terms and con- 
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ditions for settlement of insurance claims and the termination of 
insurance. 

(6) The rulemaking functions are derived from the same statutes 
referred to in (a). The exercise of the Board’s rulemaking powers 
is manifest in the rules and regulations hereinabove referred to in (a). 
The procedural and substantive rulemaking functions of the Board 
are those necessary to give force and effect to the administrative 
powers set forth in detail in (a), and accordingly cover the same 
powers described in (a) except that in exercising the rulemaking 
powers such rules and regulations are set out as affirmative require- 
ments or limitations. 

(c) The adjudication powers may be described as the granting of 
charters or branches to Federal savings and loan associations, the de- 
termination that certain acts or circumstances constitute a violation of 
law or regulations, or that grounds exist for the appointment of a 
conservator or receiver, the determination that a State-chartered 
institution may be insured or that insurance be terminated, and the 
supervision or removal of any director, officer, employee, or agent of 
a Federal Home Loan Bank. 

The pertinent statutory authority in the order in which these 
powers have been set forth above is as follows: Sections 5 (a) and 
(d), Home Owners’ Loan Act of 1933 (Public Law 48, 73d Cong., 48 
Stat. 128, 12 U. S. C. 1461 et seq.) ; sec i 403 (a) and 407, title IV 
of the National Housing Act, as amended (Public Law 479, 73d Cong., 
48 Stat. 1255, 12 U.S. C, 1724 et seq.) section 17 (a) Federal Home 
Loan Bank Act (Public Law 304, 72d Cong., 47 Stat. 725, 12 U.S.C. 
1421 et seq.) 

The powers described in question 1 and required to be exercised 
by the chief executive officials are exercised by the Board and are not 
delegated to subordinates. 

The Board does not have inevstigative and prosecuting duties in 
the sense in which such functions are assigned by statute to certain 
regualtory agencies. The examinations of the various institutions 
under the supervision of the Board are for the purpose of determin- 
ing compliance with regulations and law, and the soundness of their 
operations. If these examinations reveal any deficiencies, supervisory 
action may be taken to remedy such deficiencies. When supervisory 
action does not result in remedial action, it may be necessary to ini- 
tiate hearings. Any infractions of law or regulation discovered in 
such examinations which indicate possible violation of criminal 
statutes are referred to the Department of Justice with all the accom- 
panying information. Any further investigation is then within the 
jurisdiction of the Department of Justice. 

4. (a) The employees who examine institutions rnder the jurisdic- 
tion of the Board do not participate in hearings except as witnesses. 
The attorneys who draft the charges appear only as advocates for the 
Board. The hearing officer in such ¢ ases, is not an employee of the 
Board but is borrowed from agencies having hearing officers. The 
Board requests the services of a hearing officer from the Civil Service 
Commission. 

(6) The hearing officer makes the initial or recommended decision. 
Attorneys of the Board submit to the heari ing officer, proposed find- 
ings of fact and conclusions of law. So do the attorneys representing 
the individuals or associations against whom the charges are brought. 
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(c) The final decision is made by the Board acting upon the full 
record. Employees of the Board do not participate or advise the 
Board with respect to the final decision. 

5. (a) Generally the Board does not initiate investigations. Ex- 
aminations of institutions are handled on a periodic basis by the Divi- 
sion of Examinations. If the Board should, however, receive in- 
formation concerning an institution of a nature requiring immediate 
information or confirmation of alleged misconduct it may order a 
special examination. 

(2) The Board does not personally conduct investigations. 

c) While the Board does not personally prepare cases after in- 
estiguabons it does assess information reported to it and decide 
whether circumstances warrant the preferment of charges. 

(d) None except as indicated in (c). 

(e) The hearings are held by a hearing officer. The Board does 
not participate in the hearings. 

6. We believe on the basis of the answers to questions 4 and 5 that 
the final adjudication by the Board made on the full record and with 
the recommended decision by a hearing officer who is not an employee 
of the Board, without any participation by it at the hearmg, should 
assure a fair and unbiased Oa teh Gh 

. The answers to (a), (b), (ec), (d), and (e) hereof are all in the 
viegatty e since the Board acts completely independent and on the basis 
of its best judgment in reviewing recommended decisions by hearing 
officers. 

8. It is believed that by the use of the expression “to dispose of 
on an ex parte basis,” this question is directed to the adjudication 
powers of the Board. Under the law the right in the Board to grant 
charters for Federal savings and loan associations or to permit branch 
offices thereof, is entirely within the judgment and discretion of the 
Board. It could therefore grant such charters or permission to estab- 
lish branch offices without a hearing, and ex parte. As a matter of 
practice, however, the policy of the Board is to grant hearings and 
permit all interested persons in favor or in opposition to the “appli- 

cation to be heard and for a record to be taken of such hearing. The 
hearin required by statute are conducted pursuant to the provisions 
of the Administrative Procedure Act and cannot be disposed of on 
an ex parte basis. 

It is assumed this question relates to an inquiry after a hearing 
has been conducted. We have had no special experience of this nature. 
The parties to our statutory hearings are those against whom charges 
have been preferred and the Board, as the complainant. Should a 
hearing officer, who as we have indicate above is not an employee of 
the Board, inquire of us concerning any question of fact or issue, the 
General Counsel of the Board would furnish him with whatever infor- 
mation he requests. We would have no objection if the hearing officer 
afforded a like opportunity to the other side or if such hearing officer 
notified the other side of the inquiry being made. 

10. The Board has not made any interpretation that the provisions 
of title 5, United States Code, section 1004 (c) is not applicable in any 
manner to the agency or any member or members of the body com- 
prising the agency. Every adjudication required by statute to be 
determined on the record after opportunity for an agency hearing 


S5Ro9 57—pt. 11lb——-4 
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is held before a hearing officer who is not an employee of the Board 
and no employee engaged in the performance of investigative or 
prosecutive functions advise in the decision or recommended decision. 

The final adjudicating official, in this case would be the Board. 
It receives the full transcript of the hearing, the recommended deci- 
sion, the conclusions of law and findings of fact together with all 
the pleadings, exhibits, and other material presented ‘at the hearing. 


IV. Inspection or Recorps 


1 and 2. These two questions are interrelated and should be treated 
as one answer. ‘The main categories of written submissions filed with 
the Board are applications for charters, for branch offices or for 
insurance of accounts, or written submissions advising of opposition 
to such requests. They are voluntary in the sense that such applica- 
tions are made at the option and election of the parties seeking 
charter, branches or insurance of accounts, or are opposed to the 
granting of the same. ‘They are in a sense, too, required to be filed 
because the regulations pertaining to the granting of such authority 
require that applications be filed in a specified manner and that any 
opposition thereto be made known to the Board by written advice to 
that effect. 

Section 5 of the Home Owners’ Loan Act of 1933, authorizes the 
Board to issue rules and regulations for the organization and incor- 
poration of Federal savings and loan associations, and section 402 of 
title IV of the National Housing Act authorizes comparable regula- 
tions for the granting of insurance of accounts. 

Applications filed as stated in 1 and 2 above are available for 
public inspection by any interested persons at the Office of the Secre- 
tary to the Board at 101 Indiana Avenue NW., Washington 25, D. C. 

4, As a practical matter the public announcement of filing matters 
available for public inspection takes the form of a notice published in 
the English language in newspapers of general circulation in the area 
in which an institution proposes to locate advising of the pendency 
of a hearing on an application for a charter or branch before a hearing 
officer at a specified date and time in room 827 of the Feder: al Home 
Loan Bank Board Building. Anyone desiring to appear and to 
object to the application is required to file such notice of intention 
with the Board at least 10 days before the hearing date. Any inter- 
ested person is invited to appear in person or by attorney and submit 
any evidence at such hearing pertinent to the questions at issue, or, in 
lieu of such appearance to submit evidence in writing. All parties 
after the close of the hearing and as soon as the transcript has been 
prepared, may obtain copies of such transcript at their own expense. 
As a practical matter this is notice to all interested persons of the 
filing of an application and if they are interested they may examine 
the application and supporting documents on file of the Office of the 
Secretary to the Board. 

As indicated in the last sentence in the answer to the previous 
Teo the Secretary to the Board permits interested persons who 
appear at his office to examine applications on file and for the con- 
venience of interested persons they may examine such documents in 
the Secretary’s office or if more convenient to interested persons they 





SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1383 


may read, review and make notes from this file in the law library of 
the Board. 

6. See answer to 4 above. 

7. No. 

8. As stated above, matters filed by applicants for charters and 
branches are available for public inspection. However, if the applica- 
tion is for a branch, information in the file relating to the total operat- 
ing budget of the association, if any, will usually ‘be withheld because 
of its confidential nature plus the fact that it is not relevant or germane 
to the issue of the granting of a branch office. In addition to the filings 
described in the prec eding section, the Board is constantly in receipt of 
reports concerning the operations of savings and loan associations, 
other insured institutions, and of the Federal home-loan banks. These 
reports become official records of the Board and are treated as confi- 
dential involving as they do delicate and sensitive matters relating to 
the condition and affairs of financial institutions. All final opinions 
or orders in the adjudication of cases, and all rules and regulations 
except such final opinions or orders as are for good cause to be held 
confidential and not cited as precedents, are available for public inspec- 
tion at the Office of the Secretary to the Board. The classification of 
final orders or opinions as confidential can only be made by the Board 
or such person designated in writing for that purpose by the Board 
(sec. 17 (a) Federal Home Loan Bank Act; sec. 5 (a) Home Owners’ 
Loan Act of 1933; sec. 402, title IV, National Housing Act; secs. 105.10— 
105.14, General Regulations of the Federal Home Loan Bank Board 
(24 C. F. R. 105.10-105.14) ). 

9. See answer to 8 above. 


", WorKLOAD AND STAFFING PATTERNS 
V. Worktr ND STAFFING PATTEI 


Please refer to answers to questions 24, 25, 26, and 27 in Part II: 
Adjudie ation, and 21 in Part 1: Rulemaking. 

2. In answering this question it would be helpful to explain that the 
rulemaking functions consist of the publication of rules and regula- 
tions. It would be almost impossible to determine at what point such 
a rule really is initiated. Frequently, rules and regulations are initi- 
ated by members of the staff, sometimes by the Federal Home Loan 
Advisory Council, — sometimes by interested persons in the savings 
and loan industry or the several trade organizations. In the final 
analysis, however, t bie suggestions have to be considered by the Board. 
[t is only when the Board by resolution takes action on a suggested 
rule and regulation that we can consider the length of the proceedings. 
As a general practice any regulation adopted or proposed by the Board 
goes to the Federal Register the same or the following date. If the 
regulation is interpretative or clarifies an existing regulation, relates 
to rules of procedure or practice, or where a delay in the effective date 
will reduce benefits, or for other good cause shown, the 1 ‘egulation will 
be effective immediately. If these circumstances are not present, the 
regulation will normally contain a 30-day notice provision and will 
invite views, arguments, and data as to whether the proposed regula- 
tion should be adopted, modified and adopted as modified, or rejected. 
No action making the regulation final will be taken until the expira- 
tion of the 30-day period and if there are contrary views such views 
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will be considered by the Board before official adoption of the regula- 
tion. In adjudication proceedings it is feasible to separate major 
steps and the time taken for each step in the proceeding. Because of 
the relatively recent enactment of legislation providing for statutory 
hearings by the Board, only one such proceeding has been instituted 
since the Housing Amendments of 1954 (the source authority for such 
hearings). The “usual time elapsed for the major adjudication func- 
tion, hearing, and determinations concerning applications for charters, 
br anches, and the insurance of accounts, during 1955-56 was 9 months. 
Please refer to the answer to question 27 in Part I1: Adjudications, 
for explanation of reasons for the usual elapsed time and the mor 
steps required to be taken from the filing and processing of applica 
tions to hearing and final adjudication. The shortest proceedings 
took 2 months and the longest 20 months. In the shortest case the 
need for a thrift and home-financing institution was clearly evident 
and there was no opposition or objec tion thereto by any interested per- 
sons. In the case involving the longest proceedings for the period 1955- 
56 two separate groups of F applic ants filed applications for charters in 
the same area and a third one, a State-chartered institution, filed an 
application for insurance of its accounts. Under the standards em- 
ployed to determine the necessity for an institution in the area, and 
to give all interested persons an opportunity to adequately and fully 
present their case, it was necessary to consolidate all pending applica- 
tions for that area and to take testimony of all applicants and objec- 
tors, and to permit rebuttal] testimony. The analysis of such a com- 
plicated and voluminous record, considerations of equity to all persons 
concerned, and the extended periods for all interested persons to sub- 
mit briefs, and reply and rebuttal briefs, necessarily resulted in such 
an eee, period elapsing before final adjudication. 

Twenty-one rules and regulations were issued during 1955 and 
1956, and during the same period 112 adjudication proceedings were 
started. 

4. None. 

Ten percent of the time of 1 attorney, 5 percent of the time of 
the General Counsel, and 5 percent of the time of 1 stenographer are 
spent in connection with rulemaking functions, and which, as indi- 

‘ated in question 1 hereof, consists of the drafting and submission to 
the Federal Register of rules and regulations. It is almost impos- 
sible to give a definitive answer as to how much time other staff per- 
sonnel devote to this function because their efforts in this field are 
intermittent, except that the assistant secretary to the Board and 2 
clerks devote 10 percent of their time to the processing and issuance 
of rules and regulations. The Board (3 members) devotes approxi- 
mately 5 percent of their time to the consideration and issuance of 
rules and regulations. 

With respect to the major adjudication functions, 3 attorneys (who 
devote 15 percent of their time) 2 stenographers who dew ote 5 percent 
of their time, and 9 analysts and 4 clerks in the Division of Federal 
Savings and Loan Operations work full-time on processing applica- 
tions for charters, branches, and insurance. In addition to the fore- 
going the assistant secretary to the Board and 2 clerks devote 40 
percent of their time to adjudication functions. The Board devotes 
approximately 10 percent of its time to adjudication functions. 
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VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1. In the promulgation of rules and regulations the Board fully 
complies with the provisions and requirements of the Administrative 
Procedure Act. We have not made any special study to compare our 
rulemaking functions with that of other agencies, although we believe 
that in the issuance of our rules and regulations we follow substan- 
tially the practice of other agencies. 

2. See 1 above. 

3. Please refer to answer to question 1 (a) of part III Separation 
of Functions. 


VII. Routes ror ApMiIssion TO PRACTICE AND FOR AVOIDANCE OF 
ConFLICT OF INTERESTS 


1. There are no specific rules for admission to practice before the 
Board. Any attorney representing an interested person may note his 
appearance and represent his client before the Board. 

2. Under a bulletin issued by the Chairman of the Board employ- 
ees are required to advise the Board if they have any direct or indirect 
business or personal interests which are in conflict with their duties or 
regulations of the Board. Any function ar activity, i. e., outside em- 
ployment, financial interests, sources of income, which can be reason- 
ably construed as being in conflict with any employee’s function or 
duties must be reported. Employees, moreover, are required to keep 
the Board advised of any change in status. 

At present there are no general rules concerning avoidance of con- 
flict of interests with respect to former employees and any instances in 
which such a conflict might arise would be treated on a case-by-case 
basis. 

In the pending committee print of the Financial Institutions Act 
of 1957, a recodification of all financial institutions laws, specifie pro- 
vision is contained for prohibiting former employees from obtaining 
employment with financial institutions supervised by such former em- 
ployees’ agency except pursuant to regulations of the agency. This 
agency is supporting this provisions except that it is suggesting that 
the regulatory period be limited to 2 years after termination of em- 
ployment and that it not apply to former employees who were em- 
ployed by such institutions before the date of enactment of the law. 

3. We ‘believe with respect to present employees the policy of the 
Board is generally in accord with policy in most agencies and we 
believe if the proposed legislation discussed in 2 above is enacted all 
Federal financial supervisory agencies will have a uniform practice 
with regard to former employees. 

4. See 3 above. 


VIII. Exemrtrions From tue ApMINISTRATIVE Procepure Act 


The adjudication functions relating to applications for charters 
to organize Federal savings and loan associations, to grant branches 
thereof and to grant insurance of accounts to State-chartered insti- 
tions are exempt from the Administrative Procedure Act. 

The hearings which are granted by the Board are voluntary. 
The statute does not require hearings for the functions listed in 1 
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above and the action of the Board in affording interested persons 
hearings and a transcript of the record is a policy determination under 


their statutory authority to grant charters, branches, and insurance 
of accounts. 


IX. Court Decisions Arrecring AGENCY FUNCTIONS 


Home Loan Bank Board et al. v. Mallonee et al. (196 F. 2d 336 (U.S. 
C. A., 9th Circuit, April 12, 1952) ) 


Beacon Federal Savings and Loan Association et al. v. Federal Home 
Loan Bank Board (143 F. 8. 534 (U.S. D. C., E. D. Wisc., August 
14, 1956) ) 

1 and 2. In the Mallonee case the court held that an injunction 
granted in the district court to restrain the Board from holding or 
participating in an administrative hearing was in error. It. held 
that an order of the Board for a hearing to determine the validity of 
the appointment by it of a conservator was preliminary and pro- 
cedural in character and lacked the aspect of a final determination 
from which a review by the court would lie. 

In the Beacon case the Board moved to dismiss a proceeding for 
declaratory and injunctive relief to nullify an order of the Board 
appointing a supervisory representative in charge of a Federal sav- 
ings and loan association. Involved in the decision was the question 
of whether the Board had the option under the statute when certain 
directors committed alleged illegal acts of either using one remedy 
which in effect would be a desist order, or the other remedy which 
authorized the holding of a hearing to determine whether a conser- 

yator should be appointed, and allowed the immediate appointment 
of a supervisory representative in charge. The opinion held that the 
pertinent statute gave the Board the right to elect which remedy it 
oer avail itself of and dismissed the proceeding. 

No further actions were necessary as a result of these decisions. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(Federal Deposit Insurance Corporation) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Federal Deposit Insurance Corpor- 
ation) 

NovEeMBER 19, 1956. 

Mr. H. E. Cook, 

Chairman, Federal Deposit Insurance Corporation, 
Wash ington, EP. ©. 

Dear Mr. CuatrMan: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organ- 
ization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I: Rulemaking, December 20, 1956; sec- 
tion IL; Adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 


Wituiam L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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FEDERAL DEPOSIT INSURANCE CORPORATION 


Answer of the Federal Deposit Insurance Corporation to questionnaire 
on administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


FreperaL Depostr INsuRANCE CORPORATION, 
Washington, D. C., Janwary 14, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, Washington, D. C. 
Drar ConGressMAN Dawson: In accordance with your letter of 
November 19, 1956, and the extension of time granted us by Mr. 
William Pincus, associate general counsel of your committee, we are 
herewith enclosing our answers to section I of your committee’s 
questionnaire on administrative organization, procedure, and practice, 
relating to rulemaking. 
Sincerely yours, 


H. E. Coox, Chairman. 
I. RuLEMAKING 
Answer to question 1 


(1) Bank obligations prescribed as deposits. (See 12 C. F. R., 
pt. 326.) 

(a) Section 3 (1) of the Federal Deposit Insurance Act (12 U.S.C. 
1813 (1)). 

(6) Board of Directors. 
c) Not delegated. 
2) Determination of insured deposit. (See 12 C. F. R., pt. 331.) 
a) Section 3 (m) (12 U.S. C. 1813 (m)). 
b) Board of Directors. 
c) Not delegated. 

(3) Definition of assessment terms. (See 12 C. F. R., pt. 327.) 

(a) Section 7 (a) (1) (12 U.S. C. 1817 (a) (1)). 

(6) Board of Directors. 

(c) Not delegated. 

(4) Manner of reporting and of depositing trust funds. 

(a) Seetion 7 (i) (12 U.S. C. 1817 (i)). 

(6) Board of Directors. 

(c) Not delegated. 

(5) Termination of insured status. (See 12 C. F. R., pts. 307 and 
secs. 308.19, 327.2.) 

(a) Section 8 (a), (c), and (d) (12 U.S. C. 1818 (a), (ce), and (d)). 

(6) Board of Directors. 

(c) Not delegated. 
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(6) Rules and regulations necessary to carry out provisions of the Fed- 
eral Deposit erry e Act. (See 12C. F. R., pts. 301-306, 308-309, 
332-333 and sec 327.3 the description of organization of the C orpora- 
tion (19 F. R. 1681: 20 F. R. 6198).) 

(a) Section 9 Tenth (12 U.S. C. 1819 Tenth). 

(6) Board of Directors. 

(c) Not delegated. 

(7) Reports of condition. (See 12 C. F. R. 304.2.) 

(a) Section 10 (e) (12 U.S. C. 1920 (e)). 

(b) Board of Directors. 

Authority to select dates as of which reports are made has been 
delegated to Chairman of the Board of Directors (20 F. R. 6198). 

(8) Preservation of records. 

(a) Section 10 (g) (12 U.S. C. 1920 (g)). 

(6) Board of Directors. 

(c) Not delegated. 

_ (9) Ree ss of deposit ownership not on bank records. (See 14 

.F. R., pts. 330, 331.) 

tal Section 3 (c) (12 U.S. C. 1822 (c)). 

(6) Board of Directors. 

(c) Not delegated. 

(10) Advertisement of membership. (See 12 C. F. R., pt. 328.) 

(a) Section 18 (a) (12 U.S. C. 1828 (a)). 

(6) Board of Directors. 

(c) Authority to consent to exclusion of official advertising state- 
ment, when impractical to include, has been delegated to the General 
Counsel (20 F. R. 6198). 

(11) Payment of deposits and interest thereon. (See 12 C. F. R., 
pt. 329.) 

(a) Section 18 (g) (12 U.S. C. 1828 (g)). 

(6) Board of Directors. 

(c) Not delegated. 

For the purpose of assuring the performance of and continuity in 
the management functions and activities of the Corporation, the Board 
of Directors has delegated, to the extent deemed necessary, authority 
with respect to the management of the Corporation’s affairs to certain 
designated persons, such authority to be exercised only in the event of 
an emergency involving an enemy attack on the continental United 
States or other warlike occurrence, which renders the Board of Di- 
rectors unable to perform the management functions and activities 
normally performed by it (20 F. R. 6198). 


Answer to question 2 


Section 9 Tenth of the Federal Deposit Insurance Act (12 U.S. C. 
1819 Tenth) provides that the Corporation shall have the power: 

To prescribe by its Board of Directors such rules and regulations as it may deem 
necessary to carry out the provisions of this act. 

This authority is utilized with reference to matters where there is 
no ‘specific authorization to issue regulation. The following rules 
and regulations in whole or in part are issued pursuant to this general 
grant of authority: 

Title 12, Code of Federal Regulations, parts 301-306, 308-309, 
332-333 and section 327.3 and the desc ription of organization of the 
Corporation (19 F. R. 1681; 20 F. R. 6198). 
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Answer to question 3 


Part 302 of the Corporation’s rules and regulations (12 C. F. R. 
pt. 302) relates to the formulation and promulgation of rules and regu- 
lations. It is set forth on pages 2 and 3 of the rules and regulations 
of the Corporation which are available in the committee’s files. In 
brief it provides for not less than 30 days’ notice of the rule by pub- 
lication in the Federal Register, for submission of written views thereon 
(unless oral presentation 1s specifically provided for), for consideration 
of relevant matter by the special committee and for action by the 
Board of Directors. Any interested person may petition the Corpo- 
ration for the issuance, amendment or repeal of any rule. 

With reference to categories I, ‘Procedural rules’’; [1, “Substantive 
rules’; VI, “Rules relating to the availability of information to the 
public and public access to or denial of matter contained in the 
agency’s files’; and XII, ‘Rules of practice’’; the procedure provided 
in part 302 of the Corporation’s rules and regulations is utilized, as 
required by section 4 of the Administrative Procedure Act (5 U.S. C. 
1003), except in some instances when the rights of insured banks or 
depositors are not diminished. In most instances consultation is had 
with representatives of the banking industry such as representatives 
or committees of the American Bankers Association or the mutual 
savings banks or other groups of interested bankers. In addition to 
publishing such rules in the Federal Register, the Corporation fur- 
nishes each insured bank and each bank supervisory authority with 
copies thereof. Such rules are also printed in the Corporation’s 
annual report to Congress, which is distributed to each insured bank. 

With reference to category III, “General statements of policy,” 
few of such statements are formulated and adopted pursuant to sec- 
tion 3 (a) (3) of the Administrative Procedure Act. Some statements 
of policy are included in the Corporation’s rules and regulations 
adopted in accordance with part 302. The views of the Corporation 
on some matters relating to insured banks are set forth in the Corpo- 
ration’s annual report to Congress which is furnished to each insured 
bank. 

With reference to category IV, ‘Interpretative rules,” the Board 
of Directors has formulated and adopted its assessment decisions and 
the interpretation set forth in section 333.101 of the attached rules 
and regulations of the Corporation. These have been published in 
the Federal Register and furnished to each insured bank and to the 
bank supervisory authorities. 

With reference to category V, “Statements of the general course 
and method by which functions are channeled and determined’’; 
part 303 of the Corporation’s rules and regulations relating to applica- 
tions, requests, and submittals and, the Corporation’s procedure 
thereon were adopted in accordance with part 302. The Description 
of Organization of the Corporation was adopted and published in the 
Federal Register (19 F. R. 1681 and 20 F. R. 6198) and furnished to 
each insured bank. 

With reference to categories VII, “Rules relating to public prop- 
erty including the use and disposition of land’; VIII, “Rules relating 
to making of loans to public or private parties’; [X, “Rules relating 
to the making of grants of public funds to private and public parties 
for rehabilitation, educational, and other purposes”; and X, “Rules 
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or instructions relating to standards for negotiation of and the grant 
of contracts’’: the Corporation has not adopted such rules. The loan 
authority of the Corporation is set forth in section 13 (c), (d), and (e) 
of the Federal Deposit Insurance Act (12 U.S. C. 1823 (c)—(e)). 

With reference to categories XI, ‘‘Practice manuals for field or other 
agency personnel explaining the law administered or the agency’s 
policies thereon’’; and XIIT, “Rules relating to agency management, 
organization, and personnel’’; such matters are not formulated and 
adopted by the Corporation as rules. There is a manual of instruc- 
tion for examiner personnel which is not considered appropriate for 
general distribution. It is furnished to bank supervisory authorities. 
Other than the Description of Organization of the Corporation (19 
F. R. 1681 and 20 F. R. 6198) matters relating to the internal manage- 
ment of the Corporation are not published or distributed. 

With reference to the extent of the Corporation’s statement of rea- 
sons for rules adopted, the basis and purpose of the Corporation’s 
rules and regulations except where self-evident are generally set forth 
sometimes under the heading of scope of a particular part of the at- 
tached rules and regulations of the Corporation and sometimes in a 
statement in the Federal Register accompanying the publication of 
the rules and regulations. (See 15 F. R. 8628 and 19 F. R. 1663.) 


Answer to question 4 
None. 
Answer to question 5 


(a) See first paragraph of answer 3 above. 
(6) Any form. 
(c) None prescribed but permitted. Also there is consultation with 
representatives or committees of bankers. 
(d) Any interested person may participate (12 C. F. R. 302.2). 
(e)-(g) None. 
Answer to question 6 


(a) No; not in the sense of notice in the Federal Register inviting 
interested persons to participate through the submission of written 
views. However, consultation was had with representative bankers 
in connection with certain of the Corporation’s assessment decisions 
issued in 1956 (21 F. R. 3452), which are interpretative rulings and 
exempted from rulemaking procedures by section 4 (a) of the Admin- 
istrative Procedure Act. 

(6) The Corporation has found that notice and public participation 
were unnecessary in several instances because the changes enlarged 
the rights of insured banks (15 F. R. 8628; 21 F. R. 9693); or the 
changes did not diminish the rights of insured banks (19 F. R. 1663 
20 F. R. 8949; 21 F. R. 9693); or because notice and public participa- 
tion would not aid the persons affected, would serve no useful purpose 
and because the amendment did not diminish but enlarged the rights 
of depositors and insured nonmember banks (20 F. R. 3328). How- 
ever, in one instance where the rights of insured banks would have 
been enlarged, if the change had been adopted, notice was given 
inviting public participation (21 F. R. 1275). See 11 (a) and (6) 
below. 
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Answer to question 7 


Ordinarily, rules and regulations applicable to insured banks and 
rulemaking procedures are not modified or suspended in particular 
cases except where the regulations authorize the granting of excep- 
tions. (See secs. 328.1 (b), 328.2 (a), and 302.6 of the Corporation’s 
rules and regulations.) 


Answer to question 8 


Section 302.4 of the Corporation’s rules and regulations provides 
that any interested person may petition the Corporation for the issu- 
ance, amendment or repeal of any rule by submitting a petition in 
writing to the Secret ary together with a complete and concise state- 
ment of the petitioner’s interest in the subject matter and the reasons 
why the petition should be granted. 

In 1955 and 1956 certain amendments were made to the Corpora- 
tion’s rules and regulations relating to the payment of deposits and 
interest thereon (pt. 329), which are applicable to insured banks which 
are not members of the Federal Reserve System or mutual savings 
banks. The Board of Governors of the Federal Reserve System has 
similar rules and regulations applicable to national banks and State 
banks which are members of the Federal Reserve System. 

Subparagraph (5) ) of paragraph (e) of section 329.1 of the Corpora- 
tion’s rules and regulations was added to permit insured banks which 
are not members of the Federal Reserve System to evidence a savings 
deposit by a written re ceipt or agreement as well as by a passbook 
(20 F. R. 3328, May 1955). This amendment was suggested for 
Stussilierettipn by the "Bhard of Governors of the Federal Reserve 
System. 

The last sentence of section 329.0 of the Corporation’s rules and 
regulations was amended to make part 329 thereof inapplicable to 
guaranty savings banks in New Hampshire so long as such banks were 
operating substantially under the New Hampshire laws pertaining to 
mutual savings banks and did not engage in commercial banking, and 
paragraph (e) of section 329.1 was re ‘numbered (20 F. R. 8949, Dee. 6, 
1955). The amendment of section 329.0 was submitted informally 
by the interested New Hampshire guaranty savings banks. 

A proposed amendment of section 329.6 of the Corporation’s rules 
and regulations to permit compounding of interest monthly, instead 
of quarterly, at maximum permissible rates was published in the 
Federal Register (21 F. R. 1275, Feb. 25, 1956), but was not adopted. 
This proposed ame as nt was suggested by a bank to the Board of 
Governors of the Federal Reserve System which in turn suggested it 
for consideration by the Board of Directors of the Corporation. 

The Corporation initiated the issuance of a number of assessment 
decisions and amendments of assessment decisions (21 F. R. 3452 
May 24, 1956). 

Section 329.6 of the Corporation’s rules and regulations was 
amended to increase the maximum permissible rate, payable by 
insured nonmember banks, of 24 percent interest on certain time 
and savings deposits to 3 percent and of 2 percent on certain time 
deposits to 2% percent and to eliminate certain obsolete provisions 
(21 F. R. 9693, Dec. 7, 1956). The Commissioner of Banking, State 
Treasurer and Caverns of North Carolina and the president of the 
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North Carolina Bankers Association requested an increase in the 
maximum permissible rates of interest on time deposits. The sug- 
gestion was informally made by interested bankers. The matter 
was also discussed with the Board of Governors of the Federal Reserve 
System which adopted the same amendment. 

No other petitions were received under section 302.4 of the Cor 
poration’s rules and regulations. 


Answer to question 9 


(a) None. The Corporation has no such functions. 

(6) We have travel regulations, leave regulations, and instructions 
on reporting time and attendance, on performance ratings and on 
incentive awards. There is also a manual of examination policies 
which consists of instructions for examiners in the examination of 
banks. There is an auditors’ manual which consists of instructions 
for auditors in the auditing of assessment payments by insured banks, 
of liquidations and of internal operations. There are other such 
instructions to guide internal operations. 

(c) None. The Corporation has authority to make loans under 
the provisions of pitbein’ tine (ce), (d), and ( e) of section 13 of the 
Federal Deposit Insurance Act (12 U.S. ¢ 1893 (c)—(e)). No rules 
have been issued in connection with such loans. Each loan trans- 
action is considered separately and authorized by the Board of 
Directors. 

With reference to (b) and (c) we do not regard public participation 
in any of these matters as desirable. We believe such public partici- 
pation would be burdensome and without substantial benefit to the 
Corporation, the insured banks with which we deal or the public 
generally. 

In the development of examination policies and procedures the 
Corporation has consulted with the two other Federal banking agencies, 
the Comptroller of the Currency and the Board of Governors of the 
Federal Reserve System, and with the State bank supervisory au- 
thorities. 

Answer to question 10 


(a) Submissions have not been listed or categorized in the recitals. 
(6) No. 


Answer to question 11 


(a) and (6). See 6 (b) above. Subparagraph ( (5) of paragraph (e) 
of section 329.1 of the Corporation’s rules and regulations was added 
(20 F. R. 3328, May 14, 1955) to permit insured banks which are not 
members of the Federal Reserve System to evidence a savings deposit 
by a written receipt or agreement as well as by a passbook which was 
the only evidence of a savings deposit previously permitted. It was 
found that notice 30 days prior to the effective date of the amendment 
and public participation were unnecessary because they would not aid 
the persons affected, would serve no useful purpose, and because the 
amendment did not diminish but enlarged the rights of depositors 
and insured nonmember banks. 

The subparagraphs of paragraph (e) of section 329.1 of the Corpo- 
retion’s rules and regulations were renumbered (20 F. R. 8949, Dec. 
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6, 1955). It was found that notice 30 days prior to the effective date 
of such change was unnecessary because such change did not diminish 
the rights of insured banks. 

Section 329.6 of the Corporation’s rules and regulations was 
amended to increase the maximum permissible rate, payable by in- 
sured nonmember banks, of 2% percent interest on certain time and 
savings deposits to 3 percent and on 2 percent interest on certain time 
deposits to 24 percent and to eliminate certain obsolete provisions 
(21 F. R. 9693, Dec. 7, 1956). Notice and public participation was 
found to be unnecessary because this amendment did not diminish 
but enlarged the rights of depositors and insured nonmember banks. 


Answer to question 12 


The Corporation has no specific statutory authority to issue 
emergency rules. 


Answer to question 13 

See answer 8 above. 

Answer to question 14 

(a) Yes. 

- (6) See following summaries of Federal Deposit Insurance Corpora- 
tion v. Irving Trust Co. (137 F.S. 145 (S. D. N. Y. 1955)) and Federal 
Deposit Insurance Corporation v. Continental Illinois National Bank 
(N. D. Ill. 1956, not yet reported and pending approval). 

(c) The Corporation’s authority with reference to definition of 
assessment terms, answer 1 (3) above, was changed in 1950. Be- 
tween 1935, when the Federal deposit insurance law was revised and 
made permanent, and 1950, the following provision was in effect 
(12 U.S. C. 264 (h) (1)): 

* * * The semiannual assessment for each insured bank shall be in the amount 
of the product of one-half the annual assessment rate multiplied by an assessment 
base which shall be the average for six months of the differences at the end of 
each calendar day between the total amount of liability of the bank for deposits 
(according to the definition of the term ‘‘deposit’”’ in and pursuant to paragraph 
(12) of subsection (¢c) of this section, without any deduction for indebtedness of 
depositots) and the total-of such uncollected items as are included in such deposits 
and credited subject to final payment: Provided, however, That the daily total of 
such uncollected items shall be determined according to regulations prescribed 
by the board of directors upon a consideration of the factors of general usage 
and ordinary time of availability, and for the purposes of such deduction no item 


shall be regarded as uncollected for longer periods than those prescribed by such 
regulations * * *. 


In 1950 the foregoing provision was revised to read, in part, as 
follows (sec. 7 (a) Federal Deposit Insurance Act, 12 U.S.C. 1817 (a)): 


* * * The assessment base shall be the amount of the liability of the bank for 


deposits, according to the definition of the term ‘“‘deposit’’ in and pursuant to 
subsection (1) of section 3, without any deduction for indebtedness of depositors: 
Provided, That the bank 
(1) may deduet (i) from the deposit balance due to an insured bank the 
deposit balance due from such insured bank (other than trust funds deposited 
by it in such bank) which is subject to immediate withdrawal; (ii) trust funds 
held by the bank in a fiduciary capacity and which are deposited in another 
insured bank; and (iii) cash items as determined by either of the following 
methods, at the option of the bank: (aa) by multiplying by 2 the total of the 
cash items forwarded for collection on the assessment base days (being the 
days on which the average deposits are computed) and cash items held for 
clearings at the close of business on said days, which are in the process of 
collection and which the bank has paid in the regular course of business or 
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credited to deposit accounts; or (bb) by deducting the total of cash items 
forwarded for collection on the assessment base days and cash items held for 
clearings at the close of business on said days, which are in the process of 
collection and which the bank has paid in the regular course of business or 
credited to deposit accounts, plus such uncollected items paid or credited on 
preceding days which are in the process of collection: Provided, That the 
Board of Directors may define the terms ‘‘cash items,”’ “‘process of collection,”’ 
and “uncollected items’’ and shall fix the maximum period for which any 
such item may be deducted; 


With reference to the Corporation’s authority to regulate advertise- 
ment of membership, the following provision was in effect prior to 1950 
(12 U.S. C. 264 (v) (2)): 


Every insured bank shall display at each place of business maintained by it a 
sign or signs, and shall include in advertisements relating to deposits a statement to 
the effect that its deposits are insured by the Corporation. The Board of Directors 
shall prescribe by regulation the forms of such signs and the manner of display and 
the substance of such statements and the manner of use. * * * 


In 1950 the foregoing provision was revised to read as follows (sec. 
18 (a), Federal Deposit Insurance Act, 12 U.S. C. 1828 (a)): 


Every insured bank shall display at each place of business maintained by it a 
sign or signs, and shall include a statement to the effect that its deposits are in- 
sured by the Corporation in all of its advertisements: Provided, That the Board of 
Directors may exempt from this requirement advertisements which do not relate 
to deposits or when it is impractical to include such statement therein. The 
Board of Directors shall prescribe by regulation the forms of such signs and the 
manner of display and the substance of such statements and the manner of 
use, * 7 * 


(d) See section 7 (a) of the Federal Deposit Insurance Act (12 
U.S. C. 1817 (a)), quoted in answer 14 (c) above. 

Section 7 (i) of the Federal Deposit Insurance Act (12 U. 5S. C. 
1817 (i)) provides in part: 


* * * The Board of Directors shall have power by regulation to prescribe the 


manner of reporting and of depositing such trust funds. 


Section 8 (a), (c), and (d) of the Federal Deposit Insurance Act 
(12 U.S. C. 1818 (a), (ec), and (d)) provides in part: 

(a) * * * The Corporation may publish notice of such termination and the 
bank shall give notice of such termination to each of its depositors at his last ad- 
dress of record on the books of the bank in such manner and at such time as the 
Board of Directors may find to be necessary and may order for the protection of 
depositors. * * * 

(c) * * * The Board of Directors shall prescribe the notice to be given by the 
banking institution of such termination and the Corporation may publish notice 
thereof. * * * 

(d) * * * Provided, That, if the bank whose liabilities are so assumed gives 
to its depositors notice of such assumption within thirty days after such assump- 
tion takes effect, by publication or by any reasonable means, in accordance with 
regulations to be prescribed by the Board of Directors, the insurance of its deposits 
shall terminate at the end of six months from the date such assumption takes 
effect. * * * 


Section 10 (e) and (g) of the Federal Deposit Insurance Act (12 
U.S. C. 1810 (e) and (g)) provides in part: 


(e) Each insured State nonmember bank (except a district bank) shall make to 
the Corporation reports of condition in such form and at such times as the Board 
of Directors may require. The Board of Directors may require such reports to be 
published in such manner, not inconsistent with any applicable law, as it may 
direct. * * * 

(g) * * * Such photographs, microphotographs, or reproductions shall be 
preserved in such manner as the Board of Directors of the Corporation shall 
prescribe, and the original records, papers, or documents may be destroyed or 
otherwise disposed of as the Board shall direct. 
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Section 12 (c) of the Federal Deposit Insurance Act (12 U.S. C. 1822 
(c)) provides: 


(c) Except as otherwise prescribed by the Board of Directors, neither -the 
Corporation nor such new bank or other insured bank shall be required to recognize 
as the owner of any portion of a deposit appearing on the records of the closed 
bank under a name other than that of the claimant, any person whose name or 
interest as such owner is not disclosed on the records of such closed bank as part 
owner of said deposit, if such recognition would increase the aggregate amount of 
the insured deposits in such closed bank, 


See Section 18 (a) of the Federal Deposit Insurance Act (12 U.S. C. 
1828 (a)), quoted in answer 14 (c) above. 

Section 18 (g) of the Federal Deposit Insurance Act (12 U.S. C. 1828 
(g)) provides: 


(g) The Board of Directors shall by regulation prohibit the payment of interest 
on demand deposits in insured nonmember banks and for such purpose it may 
define the term ‘‘demand deposits’; but such exceptions from this prohibition 
shall be made as are now or may hereafter be prescribed with respect to deposits 
payable on demand in member banks by section 19 of the Federal Reserve Act, 
as amended, or by regulation of the Board of Governors of the Federal Reserve 
System. The Board of Directors shall from time to time limit by regulation the 
rates of interest or dividends which may be paid by insured nonmember banks 
on time and savings deposits, but such regulations shall be consistent with the 
contractual obligations of such banks to their depositors. For the purpose of 
fixing such rates of interest or dividends, the Board of Directors shall by regulation 
prescribe different rates for such payment on time and savings deposits having 
different maturities, or subject to different conditions respecting withdrawal: or 
repayment, or subject to different conditions by reason of different locations, or 
according to the varving discount rates of member banks in the several Federal 
Reserve districts. The Board of Directors shall by regulation define what consti- 
tutes time and savings deposits in an insured nonmember bank. Such regulations 
shall prohibit any insured nonmember bank from paying any time deposit before 
its maturity except upon such conditions and in accordance with such rules and 
regulations as may be prescribed by the Board of Directors, and from waiving 
any requirement of notice before payment of any savings deposits except as to 
all savings deposits having the same requirement. For each violation of any 
provision of this subsection or any lawful provision of such regulations relating 
to the payment of interest or dividends on deposits or to withdrawal of deposits, 
the offending bank shall be subject to a penalty of not more than $100, which the 
Corporation may recover for its use. 


(e) No. 
(f) None. 


FEDERAL DEPOSIT INSURANCE CORP. ¥. IRVING TRUST CO. (137 F. SUPP. 145 
(S. D. N. Y. 1955)) 


On December 15, 1955, the United States District Court for the 
Southern District of New York decided the case above cited and the 
case of the Corporation against the Guaranty Trust Company of 
New York, which cases were consolidated for trial. 

The Federal Deposit Insurance Corporation brought these actions 
to have certain funds declared to be deposit liabilities upon which the 
banks must pay assessments. The banks had omitted them from 
their assessment bases. These funds involved 14 different types of 
accounts—cash collateral received and held pending payment against 
irrevocable commercial letters of credit; cash proceeds from the sale 
of securities held as collateral to loans; cash proceeds from sale of 
commodity dealers’ securities and cash collateral to commodity 
dealers’ loans; cash collateral for guaranties and other liabilities to 
third persons (this is broken down into 5 different types of accounts) ; 
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cash collateral against securities purchased; cash collateral in connec- 
tion with FHA building loans; anticipated acceptances; cash proceeds 
of loans for prepayment of life-insurance premiums ; "cash received 
under charter-party agreements pledged as security for loans; various 
types of taxes withheld; unclaimed dividends; treasurers’ and officers’ 
checks issued in connection with foreign branches’ dollar accounts. 

The court held that each and all of these accounts were and are 
deposited under the Federal Deposit Insurance Act and regulations, 
and that the banks should have included them in their assessment 
bases and paid assessments thereon. The court ordered the banks to 
file amended certified statements to include such funds in their assess- 
ment bases. 

The court further held that, under the provisions in section 7 (a) (2) 
of the 1950 act, which authorizes an insured bank to exclude from its 
assessment base cash funds received and held solely for securing a 
liability to the bank up to the amount of such liability, the banks 
could exclude from their assessment. bases collateral funds so held, 
although the funds were transferred from an existing deposit account 
in the bank. The court held that such funds were received within 
the meaning of that term as used in the statute. This clarification of 
the law was requested by us; however, we have neither held nor ruled 
that funds so transferred were not received within the meaning of the 
statute, and have collected no assessments on such a basis. 


FEDERAL DEPOSIT INSURANCE CORPORATION 0. CONTINENTAL ILLINOIS 
NATIONAL BANK (N. D. ILL. 1956, NOT YET REPORTED) 


On November 10, 1954, the Corporation instituted suit against 
the Continental Illinois National Bank & Trust Company of Chicago 
in the District Court of the United States, Northern District of Illinois, 
eastern division, for the recovery of assessments claimed to be due by 
reason of the bank having made improper exclusions and deductions in 
computing its assessment base. The issues involved in the case are 
the assessability of (a) so-called reciprocal bank balances; (6) contract 
reserve balances— naGaee valled dealer’s reserve; (c)° payroll 
deductions made for purposes of paying Federal income taxes on 
employees’ salaries, employees’ Federal social-security taxes, and 
employees’ contribution to group life-insurance premiums, and for 
the purchase of Government securities for employees; and the eligi- 
bility for deduction of (d) cash items, including series E Government 
bonds. 

Item (a) involves an interpretation of the Federal] deposit-insurance 
law as it existed prior to the 1950 amendments; items (6) and (c) 
involve both the old and the amended act, whereas the last item 
involves only the new act and regulations issued thereunder. 

This case was tried in the Federal court at Chicago on November 21, 
1955, on a stipulation of facts and other evidence, both oral and 
documentary. On June 20, 1956, the court rendered its memorandum 
decision, holding with the Corporation on items (6) and (c) and 
with the bank on items (a) and (d). An appeal of this case is now 
pending before the United States Court of Appeals for the Seventh 
Circuit, 

With respect to the reciprocal bank balances, the court held that 
the amendments made to the Federal Deposit Insurance Act in 1950, 
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which permitted the reporting of this type of deposits net, not gross, 
for assessment purposes, merely clarified the existing statute, namely, 
the Banking Act of 1935. We believe this position to be untenable, 
as the latter act authorized no such offsets but, on the contrary, 
expressly provided that in computing deposits for the assessment 
base, the computation must be made without any deduction for the 
indebtedness of depositors, and the congressional committees in their 
respective reports to Congress amending the law in 1950 to authorize 
insured banks to report such balances net for assessment purposes 
expressly stated that this was a change in the basic law. 

In respect to the cash items, the court held that the defendant 
bank was entitled to deduct the uncollected cash items in determining 
the amount of deposits for assessment purposes. The effect of the 
court’s memorandum opinion on the deductibility of these cash items 
is that the regulation adopted by our Board in March 1954, which 
extended the base day from the close of business on the preceding 
business day to the close of business on the calendar base day, was 
retroactive to the date of the 1950 amendments of Federal deposit 
insurance law. Prior to the issuance of said regulation, the Corpora- 
tion construed a base day to be the 24-hour calendar day, which 
prevented the bank from deducting the cash items which it processed 
on Saturdays and Sundays in the computation of its deposits for 
assessment purposes when Monday was a base day. The bank 
maintained a working force on Saturdays and Sundays which proc- 
essed such cash items and included them in the following Monday 
base day. We believe that this position of the court is also untenable 
because the Board of Directors in promulgating the March 1954 
regulation expressly stated that it was not retroactive, and it is a 
settled rule of law that neither a law nor a regulation is retroactive 
unless it clearly so indicates. 


FrperaL Deposir INsurANcE CORPORATION, 
Washington, D. C., March 1, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, Washington, D. C. 

Drar ConGressMAN Dawson: In accordance with your letter of 
November 19, 1956, and the extension of time granted us by Mr. William 
Pincus, associate general counsel of your committee, we are herewith 
enclosing our answers to section II of your committee’s questionnaire 
on administrative organization, procedure, and practice, relating to 
adjudication. 

Sincerely yours 


H. E. Coox, Chairman. 
Il. ApsuDICATION 


Answer to question 1 


(a) (1) Approve or reject applications of State and Territorial non- 
member banks for deposit insurance (sec. 5 of Federal Deposit Insur- 
ance Act, 12 U.S. C. 1815). 
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(2) Determine whether an insured bank has continued unsafe or 
unsound practices or permitted violations of laws or regulations and 
whether the insured status of the bank should be terminated (sec. 8 
(a) of act, 12 U.S. C. 1818 (a)). 

(3) Determine whether an insured trust company is doing deposit 
banking and if not, to terminate its insured status (sec. 8 (c) of act, 
12 U.S. C. 1818 (c)). 

(4) Determine whether to make loan to, or purchase the assets of, 
or make a deposit in, an insured bank to prevent its closing or to per- 
mit it to resume business, when its operation is essential to provide 
adequate banking services (see. 13 (c) of act, 12 U.S. C. 1823 (c)). 

(5) Determine whether to make a loan on the security of, or to pur- 
chase any of the assets of a closed insured bank (sec. 13 (d) of act, 12 
U..S. C. 1823 (d)). 

(6) Determine whether a loan or purchase will reduce the risk or 
avert a threatened loss to the Corporation and facilitate a merger or 
eonsolidation of two insured banks or the sale of the assets of an in- 
sured bank to and the assumption of its liabilities by another insured 
bank (sec. 13 (e) of act, 12 U.S. C. 1823 (e)). 

(7) Determine whether an insured bank may merge with a non- 
insured bank or institution; assume payment of any liabilities of a 
noninsured bank or institution; assume payment of any liabilities of 
a noninsured bank or institution; transfer assets to any noninsured 
bank or institution in epnaneetiae of the assumption of imsured 
deposits (sec. 18 (c) of act, 12 U.S. C. 1828 (c)). 

(8) Determine acter to permit a conversion, merger, consolida- 
tion or assumption when the capital stock and surplus of resulting 
nonmember insured State bank are thereby diminished (sec. 18 (c) 
of act, 12 U.S. C. 1828 (e)). 

(9) Determine whether a State nonmember bank may reduce or 
retire any amount of its capital stock, notes or debentures (sec. 18 
(c) of act, 12 U.S. C. 1828 (c)). 

(10) Determine whether a nonmember insured bank may establish 
a new branch or move its main office or branch (sec. 18 (d) of act, 12 
U.8: C. 1828 (d)). 

(11) ) Determine whether any person who has been convicted of any 
criminal offense involving dishonesty or a breach of trust shall be 
permitted to serve as a ie tor, officer or employee of an insured 
bank (sec. 19 of act, 12 U.S.C. 1829). 

(12) Determine whether a State nonmember insured bank may 
extend its corporate or charter powers (secs. 333.2 and 303.6 of rules 
and regulations). 

(13) Determine whether to permit a bank to continue or resume 
insured status (secs. 327.2 (c) and 303.7 of rules and regulations). 

(14) Determine whether to permit use of other official sign or 
exemption from advertising requirements (secs. 328.1 (b), 328.2 (a), 
328.2 (c) (2) and (d) (10) and 303.8 of rules and regulations). 

In connection with these adjudication powers of the Corporation it 
may be of interest to the committee to note the following excerpts 
from the monograph of the Attorney General’s Committee on Admin- 
istrative Procedures Relating to Federal Control of Banking, Comp- 
troller of the Currency and “Federal Deposit Insurance Cor poration, 
pages 42-44, and 12-13, part 13, Senate Document No. 186, 76th 
Congress, 3d session (1940): 
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VIII. Conclusion (pp. 42-44) 


The nature of banking and of the public interest in banks shape the 
procedural aspects of bank supervision in forms different from those 
encountered in other branches of administrative regulation. 
reason of the fact that few banks operating at a profit can, upon 
demand, pay off its depositors in cash, there has been traditionall, 
policy of withholding from the public all information which, either 
with or without justification, might provoke a depositors’ run on a 
bank. Accordingly, depositors are not expected to exercise an in- 
formed individual | judgment concerning the soundness of the bank in 
which they have deposited their funds, but must rely upon the vigilance 
and competence of the supervising authorities. As a corollary, the 
exercise of supervisory powers over banks has traditionally been at- 
tended by a secrecy antithetical to the publicity which marks most 
regulatory activities. 

Because of the public interest in safeguarding funds deposited in 
banks, primarily for safekeeping rather than for investment, banks 
are subjected to a general supervision through examination the in- 
tensity of which has few, if any, parallels in other fields of regulation. 
The intimate nature of this type of control precludes its exercise 
through a formal procedure. Yet, certain specific regulatory powers 
exercised by the Comptroller and the Federal Deposit Insuranee 
Corporation over banks subject to their respective jurisdictions—such 
as capital adjustments or the establishment of branches—find analo- 
gies in other fields. While, for example, under the Civil Aeronautics 
Act or the Communications Act, applications for licenses or certifi- 
cates of convenience and necessity can be denied only after oppor- 
tunity for formal hearing, the record of which serves as a basis for 
judicial review of the administrative action, applications to organize 
national banks and applications for admission to insurance can be and 
are denied without any opportunity for hearing to the applicant other 
than the privilege of informal discussion, although the denial of such 
applications constitutes, or may be tantamount to, exclusion from the 
banking business. This is not to say that either the Comptroller or 
the Corporation has unfairly or improperly exercised his or its dis- 
cretionary powers. The sole question here is whether there are in- 
herent in the regulation of banking such factors as render impractie- 
able or undesirable the employment of those procedures which govern 
the use of analogous powers in other fields. 

The inutility of a public hearing procedure in these matters has 
already been noted. It has been suggested that the need for full and 
frank information may in this field be of paramount importance and 
that, when they are conducted by competent individuals and under 
certain conditions, ex parte investigations may constitute an adequate 
basis for decision. The present divided responsibility for the super- 
vision of banks is another circumstance which would impede the 
exercise of regulatory powers through a formal procedure. Thus, in 
the case of an application to organize a national bank, the Board of 
Governors of the Federal Reserve System and the Federal Deposit 
Insurance Corporation are interested parties, since a national bank 
automatically becomes an insured member bank. Again, the approval 
of the Comptroller and the Federal Deposit Insurance Corporation is 
required for the consolidation of a national bank with a noninsured 
bank. The present informal procedure possesses the advantage that 
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the views of the various interested agencies may more readily be 
reconciled than in a formal proceeding. 

But to say that the regulation of banking may advantageously, 
perhaps even necessarily, be conducted by procedures wholly different 
from those which resemble the conventional judicial processes, is not 
to say that all safeguards against mistaken action are to be discarded. 
Remaining as elements to be faithfully observed in the less formal 
procedures of the regulatory process are, first, an unwavering require- 
ment that the reasons for adverse decisions be fully stated to those 
who are affected and, second, that opportunities for conference and 
for reconsideration be defined and that knowledge of them be com- 
municated to interested persons. 

Informal proceedings on bank applications (pp. 12-18) 

It is not now suggested that the Comptroller should disclose to the 
applicants all of the material adverse to them, including the names of 
informants. Whatever may be the general view concerning reliance 
upon information supplied by persons unwilling to be identified, it is 
probably necessary to recognize that in supervising the banking ‘busi- 
ness the public interest is served by securing frank and complete infor- 
mation from those who would be reluctant to speak if their identity 
were disclosed. In this instance, the protections customarily avail- 
able in the form of cross-examination or of direct rebuttal must be 
replaced by the safeguards of careful checking by experienced investi- 
gators and of corroborative investigations by the Federal Reserve 
banks and the Federal Deposit Insurance Corporation. Nor is it 
proposed that the Comptroller must, in passing upon applications to 
organize banks, go through the motions of a formal hearing. Particu- 
larly in this field of banking, where the matters to be decided rest 
not only on objective data, but also (and more importantly, perhaps) 
upon the experienced judgment of the Comptroller’s ranking sub- 
ordinates, a record made at a public hearing would have little practical 
value as a basis for subsequent review. And the investigative tech- 
nique now in use is probably superior to the device of formal hearings 
as a method of obtaining necessary information, preliminary to deci- 
sion. So long as opportunities for informal conference are freely 
given, and so long as machinery for securing reconsideration is pro- 
vided, the restrictions of a formal hearing are not necessary to assure 
that applicants will be fairly heard. 

But if these concessions to the realities of banking regulation be 
made, the importance of the minimum requirement -that applicants 
be notified of the nature of the reasoning by which the adverse deci- 
sion was reached—becomes all the more apparent. No practical 
difficulty of consequence, it is submitted, precludes observance of that 
requirement. For it, as has been suggested above, such imponder- 
ables as the “convenience and needs of the community” are usually 
capable of uniform decision by the various agencies concerned with 
the regulation of banking, it ought not to be an msuperable task to 
formulate—and to formulate with reasonable particularity—the con- 
siderations which were controlling. That such a practice is feasible 
would appear to be amply demonstrated by the fact that the Federal 
Deposit Insurance Corporation customarily informs applicants of its 
reasons for de ‘nying applications for admission to insurance. 

(6) and (c). The statutes referred to in (a) above authorize the 
Board of Directors, in some instances, and the Corporation, in other 
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instances, to exercise such functions, However, only the Board of 
Directors exercises such powers, except that authority is delegated to 
the General Counsel to consent, pursuant to section 328.2 (d) (10) of 
of title 12, Code of Federal Regulations, to the exclusion of the official 
advertising statement from advertisements which are of the type or 
character making it impractical to include such statement therein. 


Answer to question 2 
No such authority is given to the Corporation. 
Answer to question 3 


The only adjudication required by statute to be determined by the 
Board of Directors on the record after opportunity for a hearing is 
that provided for the involuntary termination of the insured status of 
a bank under section 8 ©) of the attached Federal Deposit Insurance 
Act (12 U.S. C. 1818 (a)). See also part 308 of rules and regulations 
(12 C. F. R. pt. 308) setting forth the rules of practice in connection 
with involuntary termination of insured banks. 

(a) Notice to the parties —Long before a termination proceeding is 
even contemplated, the bank is informed through the reports of 
examination of which it receives copies and by criticisms made by the 
Corporation’s examiners, when any of its practices are questioned by 
the Corporation as illegal or unsound. In many such instances, such 
practices have been discussed with the bank’s officers and directors on 
several occasions and therefore in those rare instances where the bank 
elects not to discontinue and correct such practices, the institution of 
termination proceedings comes as no surprise to the bank, but rather 
as a climax of a long and earnest effort on the part of the Cor poration 
to secure correction of practices considered to be unsound or illegal 
that have brought about a condition in the bank adversely affecting 
the Corporation’s insurance risk. 

When the supervising examiner for the district in which the bank 
is situated concludes that nothing further can be accomplished through 
advice and warnings following examinations, he makes a recommenda- 
tion that termination proc eedings be instituted based on the practices 
which he considers to be unsound or illegal. His recommendation, 
with the latest report of examination is forwarded to the Chief of the 
Division of Examination in the Washington office of the Corporation 
for his consideration. On occasions the supervising examiner is 
advised to continue his informal efforts to secure correction. Or, on 
consultation with the General Counsel, the conclusion may be reached 
at this early stage that the evidence is insufficient to w arrant institu- 
tion of proceedings. If the memorandum prepared by the Division 
of Examination containing its recommendation that proceedings be 
instituted is concurred in ‘by the General Counsel, there is prepared 
in the Legal Division a proposed resolution for use by the Board of 
Directors and a proposed letter to the appropriate supervisory author- 
ity and to the bank in the event the Board of Directors should deter- 
mine to institute proceedings. These documents, together with the 
opinion of the General Counsel as to the sufficiency of the evidence, 
are forwarded by the Chief of the Division of Examination with his 
memorandum and the file to the Board of Review, which, after con- 
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sidering the matter, refers the case with its recommendation to the 
Board of Directors. In those cases where the Board of Directors 
decides to institute proceedings, its decision is embodied in the resolu- 
tion which has been prepared in tentative form by the Legal Division. 

This resolution enumerates the specific findings of unsafe and unsound 
practices or violations of law which are followed by an order to the 
effect that if the bank “desires to continue its status as an insured 
bank, said continued unsafe and unsound practices and violations of 
law above enumerated be corrected, and that all measures and actions 
necessary to correct said unsafe and unsound practices and violations 
of law be promptly taken, including” certain specific correction orders 
normally relating to the restoration of any impairment in the bank’s 
capital and. the strengthening of the management of the bank. The 
resolution concludes with an instruction to the secretary of the 
Corporation to send copies thereof to the appropriate supervisory 
authority and to the bank, who accomplishes service thereof by 
registered mail, return receipt requested, as provided in section 308.1 4 
of the Co rporation’s rules and regulations. 

In this manner the bank receives its first formal notice of the insti- 
tution of the proceedings and specific information as to what it must 
do if it desires to retain its insured status. If, upon reexamination of 
the bank following the statutory period allowed the bank to make 
corrections, it is determined by the Board of Directors that further 
action should be taken, after consideration of the recommendations 
of the supervising examiner, the Chief of the Division of Examination, 
the General Counsel, and the Board of Re view, such decision is e mbodied 
in a resolution which recites the previous history of the case and the 
Board’s findings of those specified practices that are still being con- 
tinued, that the corrections have not been made and that the Board 
has determined to proceed. This resolution fixes the time and place 
for the hearing and designates the trial examiner who is to conduct the 
hearing in accordance with part 308 of the Corporation’s rules and 
regulations. A notice in accordance with the statute and as prescribed 
by section 308.3 is approved by the Board of Directors at this stage 
and the notice and a copy of the resolution are served on the bank 
and the appropriate supervisory authority by registered mail. 

(b) Intervention.—Because of the probable public reaction if it were 
known that a termination proceeding was pending, knowledge thereof 
is closely confined and kept confidential. The hearings are private as 
provided by section 308.4 (b) of the Corporation’s rules and regula- 
tions. Because of these factors, the Corporation has not been con- 
fronted with questions of intervention in proceedings under section 
8 (a). 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

Reference is made to our answer to 3 (a) hereinabove concerning 
the resolution and notice which specifically informs the bank of the 
unsafe and unsound practices sid correction requirements which in 
effect constitute the complaint or declaration. Furthermore, in same, 
the bank is specifically notified of the report or reports of examination, 
of which the bank has received copies and upon which the allegations 
and findings of the Board are based. The bank, therefore, is not only 
apprised of the nature of the issues, but also of the nature of the evi- 
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dence upon which the Corporation will rely in the event the case 
reaches the hearing stage. 

The statute makes no provision for pleadings in the nature of an 
answer by the bank and the Corporation has not, by regulation either 
required or requested the bank to file an answer. In one case several 
years ago, the bank filed an answer at the commencement of the hear- 
ing which was admitted into the record. Based on experience, the 
lack of answers does not in any way hinder the proceedings inas- 
much as the matters in issue will normally have been the subject. of 
prolonged discussions and conferences between the examiners of, the 
Corporation and the officers and directors of the bank. 

(f) Motions——Under the authority of section 308.4 of the Corpora- 
tion’s rules and regulations, the trial examiner may rule on any motion 
except that he may not decide any motion to dismiss the proceedings 
or a motion which would result in a final determination on the merits. 

g) Prehearing and pretrial conference and agreement.—Section 308.4 
(a) of the Corporation’s rules and regulations makes provision for the 
trial examiner to hold conferences before or during the hearing for the 
settlement or the simplification of the issues. 

(h) Voluntary withdrawal or dismissal of proceedings by request of 
private parties. 

(i) Discontinuance or dismissal of proceedings by agency action. 

Reference is made to our answer 7 below. Briefly stated, the Cor- 
poration stands ready and anxious at any stage of the proceedings to 
discontinue or dismiss same upon a showing by the bank that it has 
nC lly met the correction requirements. 

) Consent orders. 

te) Default adjudication. 

The statute provides that “unless the bank shall appear at the 
hearing by a duly authorized representative, it shall be deemed to 
have consented to the termination of its status as an insured bank.” 
Section 308.10 of the Corporation’s rules and regulations provides 
that in such event, the trial examiner certifies the transcript and the 
exhibits, if any, to the Board of Directors with his recommended de- 
cision within 10 days. 

The Corporation has recently recommended to the Senate Com- 
mittee on Banking and Currency that the words quoted in the first 
sentence of this answer be amended by the addition of the words ‘and 
termination of such status thereupon may be ordered: Provided, That 
if a person is designated by the Board of Directors to conduct the 
hearing, he shall certify that the bank did not appear.” 


Answer to question 4 


See section 8 (a) of the Federal Deposit Insurance Act (12 U.S. C. 
1818 (a)) providing for involuntary termination of the etrek status 
of insured banks. Section 8 (c) providing for termination of insured 
status of banking institutions not engaged in the business of receiving 
deposits other than trust funds, provides for notice but makes no 
provision for hearing. Section 308.19 of the C orporation’s rules and 
regulations provides that the Board of Directors may upon request of 
the bank authorize a hearing. See part 308 of the Corporation’s rules 
and regulations for type of notice of hearing given (sec. 308.3), for 
type of hearing afforded, and for type of record of hearing (sec, 
308.4 (c)) in hearing under section 8 (a) or (c). 
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Answer to question 5 


(a) See section 308.6—308.8 of Corporation’s rules and regulations. 

(6) See section 308.18, 308.13, and 308.15. 

(ce) See section 308.11. 

(d) and (e) None. The Corporation and the bank are the sole par- 
ties to the proe eeding. The appropriate supervisory authority re- 
cerves a copy of the notice of intention to terminate and is fr equently 
represented at the hearing; he does not, normally, actively participate. 
In two cases where the State supervisory authority was exercising 
direct control of the bank, he did actively participate. 

(f) See section 308.6 (b) and 308.9. 

(g) With reference to recommended decision of trial examiner see 
section 308.7 and 308.11. With reference to initial decision by Board 
of Directors see section 10 Administrative Procedure Act (5 U.S. C. 
1009). 


Answer to question 6 


(a) Section 308.19 of the Corporation’s rules and regulations pro- 
vides that the Board of Directors may authorize a hearing upon 
request of the bank in connection with the termination of insured 
status of the banking institution not engaged in the business of 
receiving deposits other than trust funds. No hearing is provided 
in section 8 (c) of the Federal Deposit Insurance Act (12 U. 8 
1818 (c)). It was thought desirable to afford the bank an opportunity 
of a hearing in the event of any dispute as to whether or not the bank 
was engaged in receiving deposits other than trust funds. 

(6) None. 


Answer to question 7 


The purpose of any proceeding under section 8 (a) of the Federal 
Deposit Insurance Act (12 U.S. C. 1818 (a)) is remedial. It is to 
correct current unsafe and unsound practices or violations of law or 
regulation rather than to punish for past acts. The procedure and 
practice of the Corporation is uniform in that any proceeding for 
involuntary termination of insured status of a bank will be dropped or 
dismissed at any stage if the specified practices or violations are 
discontinued with necessary corrections made. When the bank meets 
the correction requirements, the Corporation’s insurance risk is no 
longer adversely affected or in jeopardy. In 2 of the 5 cases tried 
before a trial examiner in 1955 in which our Board, after decision, 
ordered the insured status of the bank terminated, the banks involved 
completed making the necessary corrections subsequent to the order 
of termination of insured status but prior to the effective date thereof. 
The action taken by these banks resulted in the Board rescinding its 
prior orders of termination and discontinuing the proceedings. 

Although the Corporation has a legal duty imposed upon it to 
institute proceedings under section 8 (a) where a bank continues 
unsafe and unsound practices or violations of applicable law in the 
conduct of its business, the Corporation’s representatives at all times 
seek to bring about the necessary corrections on the part of the bank, 
not only because the purpose of the proceeding is remedial, but because 
of the drastic effect of termination of insured status which, experience 
demonstrates, results in the bank being unable to continue in business. 
Therefore, although the statute provides that if the Board shall find 
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any unsafe and unsound practice has not been corrected within the 
preseribed correction period (which, of course, expires prior to the 
hearing) the insured status of the bank may be terminated, the Board 
has uniformly taken action to discontinue such proceeding, at any 
stage whenever the previously specified correction requirements have 
been substantially met by the bank. It has also been a uniform 
practice of the Board to extend the correction period allowed the bank 
prior to a hearing where it appears upon receipt of the checkup report 
of examination that the bank is making a sincere effort and progress 
in making the necessary corrections, but simply needs more time to 
substantially comply with the correction requirements. In most 
instances, corrections are made prior to the proceeding reaching the 
hearing stage. It has been necessary in only five instances since 
1949 for hes arings to be held in section 8 (a) proceedings. 


Answer to question 8 


Parts 303 and 304 of the Corporation’s rules and regulations make 
provision for applications, requests and submittals, prescribe the forms 
to be used and set forth procedure on applications. Sections 303.10 
and 303.11 provide for the procedure on applications and notice of 
disposition of application: 


§ 303.10 Procedure on applications. With respect to applications for deposit 
insurance under § 303.1, the Division of Examination of the Corporation will cause 
an investigation to be conducted, and an examination to be made of the bank or 
proposed bank; and the Board of Directors will thereafter, in accordance with 
applicable provisions of law, act upon such application, the report of such investi- 
gation and examination, the recommendations thereon of the examiner and 
Supervising Examiner of the District in which the bank is or will be located, of the 
Division of Examination and of the Board of Review, and the legal opinion of 
counsel for the Corporation. The applicant bank will be duly advised of the 
Board’s decision upon such application. 

With respect to all other applications, requests, or submittals the Board of 
Directors will cause such an investigation or examination, or both, to be made by 
the proper Divisions of the Corporation, as the Board shall deem appropriate, and 
upon the report of such investigation and examination, and the recommendations 
thereon, will take such action as it shall deem necessary or appropriate in the 
premises. 

§ 303.11 Notice of disposition of application. Prompt notice will be given of 
the grant or denial, in whole or in part, of any written application, petition, or 
other request of any interested person made in connection with any agency 
proceeding. In the case of a denial, except in affirming a prior denial, or where 
the same is self-explanatory, such notice will be accompanied by a simple state- 
ment of procedural or other grounds, 


Opportunity is always available for conferences on applications with 
the Supervising Examiner of the district in which the bank is or will 
be located, or with the Washington Office. 

In 1956, there were 650 applications. During 1956, the Board of 
Directors acted on 588 applications. In 1955, there were 732 appli-~ 
cations. In 1955, the Board of Directors acted upon 616 applications. 
See attached exhibits A and B, showing applications acted upon by 
the Board of Directors in 1956 and 1955. Of the applications re- 
ceived in 1956, at least 44 did not require action by our Board of 
Directors by reason of being withdrawn, abandoned, superseded by 
other applications, or otherwise. Of the applications received in 1955, 
at least 93 applications did not require Board action for the same 
reason. As an example, a proposed new bank may apply for insurance 
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but after making such application the State authority may decline 
to charter the bank. A few suspensions of approval have been 
initiated by the Corporation, prior to the effective date of the approval, 
inforder to permit investigation of changes made which affect the 
proposal. 

Answer to question 9 

(a) None. 

(6) Very small amount of agency action on request for action by 
personnel. 

(c) Loans and asset purchases under section 13 (e) of the Federal 
Deposit Insurance Act (12 U. 5. C. 1823 (e); item 6 under answer 
1 (a) above) are a relatively small proportion of adjudication by the 
Corporation. Only one such asset purchase was made in 1955 and 
one loan was made by the Corporation to itself as receiver of a closed 
insured bank in 1956. One application for financial assistance under 
section 13 (c) was denied in 1956. See attached exhibits A and B 
showing applications acted upon by the Board of Directors in 1956 
and 1957. 

The Corporation is not engaged in the business of making loans. 
However, in performing its functions of insuring deposits in insured 
banks it is obligated when an insured bank is closed for the purpose 
of liquidation to pay insured deposits up to the maximum of $10,000 
for each depositor. Whenever in the judgment of the Board of 
Directors such action will reduce the risk or avert a threatened loss to 
the Corporation and will facilitate the absorption of an open or closed 
insured bank by another insured bank, the Corporation may purchase 
assets from or make subordinated loans to an insured bank. In such 
absorption cases the amount of the loan or pure ‘hase is normally the 
amount necessary to make up the deficiency between the acceptable 
bank assets and the liabilities assumed by the absorbing bank. In 
order to reopen a closed insured bank or to prevent the closing of one 
that is in danger of closing, the Corporation in the discretion of its 
Board of Directors is authorized to make loans to, and purchase the 
assets of, or make deposits in, such insured bank, when in the opinion 
ofjthe Board of Directors the continued operation of such bank is 
essential to provide adequate banking service in the community. 
Such loans and deposits may be in subordination to the rights of 
depositors and other creditors. The Corporation may also make loans 
to receivers of closed insured banks and may purchase assets from 
closed insured banks. In situations meeting the mentioned statutory 
requirements the Board of Directors may determine that it is less 
costly to make one of the authorized loan or purchase transactions 
rather than pay out insured deposits and have a costly receivership. 
The Board may also avoid greater losses in the bank’s assets and 
ultimately a costly receivership by encouraging a merger with assist- 
ance from the Corporation before the particular situation has deterio- 
rated too far. The Corporation does not have authority to close 
insured banks. However, the authorized loan and purchase trans- 
actions permit the Corporation to make timely cleanups of problem 
banks. Necessarily, each transaction involves a decision based on 
the facts of each particular case and the exercise of business judgment 
by the Board of Directors whether it is in the best interest of the 
deposit insurance fund to render financial assistance or pay insured 
deposits upon the closing of the bank for liquidation. 
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Answer to question 10 


(a) The Corporation’s procedure provides for consideration of all 
relevant matters presented to the agency. The applicant is not 
expressly advised that all relevant matters have been considered. 
The applicant is advised of the grounds of the denial of any applica- 
tion and more detailed information i is available to the applicant upon 
request at the office of the supervising examiner or at the Washington 
office of the Corporation. 

(6) Application forms, described in part 303 of the Corporation’s 
rules and regulations, designate the information which is desired and 
thereby indicate matter which has been considered relevant. 


Answer to question 11 


(a) (1) Payment of insured deposit claims. See section 11 (f) of 
the Federal Deposit Insurance Act (12 U. S. C. 1821 (f)) and part 
305 of the Corporation’s rules and regulations. 

(2) Allowance of receivership claims. See sections 306.2 and 306.3 
of the Corporation’s rules and regulations. . 

(b) With reference to all powers listed under answer 1 (a) above, 
except items 2 and 3 relating to termination of insured status under 
section 8 (a) and (c) of the Federal Deposit Insurance Act (12 U.S. C. 
1818 (a) (c)), and part of item 14 mentioned in answer 1 (6) and (e), 
see sections 303.10 and 303.11 of C orporation’s rules and regulations. 
With reference to items 2 and 3 listed under answer 1 (a) above, 
relating to termination of insured status, see answers 3, 4, and 5 
above. It is assumed that reference is to agency findings of fact 
supported by substantial evidence. 

(c) None, except possibly in some instances where the Corporation 
as receiver of a State bank may act as agent for a court having super- 
vision over the receivership and then the Corporation would act in 
accordance with State law. 

(d) None. 

(e) None. 

(f) With respect to items 4, 5, and 6 listed under answer 1 (a) above, 
relating to loans by the C Se ardetie. see sections 303.10 and 303.11 
of the Corporation’s rules and regulations and answer 9 (c) above. 

(g) None. 

Answer to question 12 


Most of the Corporation’s adjudications fall within question 11 (5) 
above. See attached exhibits A and B showing applications acted 
upon by the Board of Directors in 1955 and 1956. Very few loans 
and very few terminations of insured status are made. 


Answer to question 13 


No adjudication by the Corporation except proceedings for the 
termination of insured status under section 8 (a) of the Federal 
Deposit Insurance Act (see answers 3, 4, and 5 above) is required by 
statute to be determined on the record after opportunity for agency 
hearing. See adjudications listed under answer 1 (a) above and ex- 
cerpts ‘from the monograph of the Attorney General’s Committee on 
Administrative Procedure set forth in answer 1 above. 
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Answer to question 14 

(a) Yes. 

(6) No serious problems of meaning have been encountered with 
respect to congressional standards governing adjudications. There 
have been no judicial reviews of any of the adjudication fumetions 
listed in answer 1 (a) above. Court decisions with reference to insured 
deposits and other provisions of the Federal Deposit Insurance Act 
are set forth in annotations to title 12, United States Code Annotated, 
sections 264, 1811-1831. 

(c) From the commencement of Federal deposit insurance on 
January 1, 1934, to the amendment of the Federal deposit insurance 
law by ‘the Banking Act of 1935, national and State banks, which were 
members of the Federal Reserve System were insured, and any other 
State bank could become insured with approval and certification 
that it was in solvent condition by its State bank supervisory author- 
ity. The 1935 amendments provided certain factors to be consid- 
ered by the Comptroller of the Currency in chartering national banks 
and approving nonmember national banks for insurance, by the 
Board of Governors of the Federal Reserve System in approving 
State banks for membership, and by the Board of Directors of the 
Corporation in approving State nonmember banks for insurance. 
These factors , set forth in section 6 of the Federal Deposit Insur- 
ance Act (12 U.S. C. 1816): 


* * * The financial history and condition of the bank, the adequacy of its capital 
structure, its future earnings prospects, the general character of its management, 
the convenience and needs of the community to be served by the bank, and 
whether or not its corporate powers are consistent with the purposes of this act. 


Between 1935 and 1950 it was the view of the Corporation that an 
insured nonmember bank was insured at its location at the time of its 
approval for insurance and that a change in the location of its main 
office required approval of the Board of Directors after consideration 
of such factors. In 1950 provision was expressly made in section 
18 (d) of the Federal Deposit Insurance Act (12 U. S. C. 1828 (d)) 
requiring the consent of the Board of Directors after consideration of 
such factors to the movement of the main office of a State nonmember 
insured bank from one location to another. 

(d) (1) Payment of insured deposits. With reference to the pay- 
ment of insured deposits provision is made in section 11 (f) of the 
Federal Deposit Insurance Act (12 U.S. C. 1821 (f)) that— 
the Corporation, in its discretion, may require proof of claims to be filed before 
paying the insured deposits, and that in any case where the Corporation is not 
satisfied as to the validity of a claim for an insured deposit, it may require the 
final determination of a court of competent jurisdiction before paying such claim. 


( 


(2) Loans, asset purchases, or deposits. The authority of the 
Corporation to make loans, asset purchases or deposits is by law 
committed to the discretion of the Board of Directors. See answer 
9 (c) above. The statutory language of such authority is in section 
13 (c), (d) and (e) of the Federal Deposit Insurance Act (12 U.S 
1823 (c), (d) and (e)), the pertinent provisions of which are as follows: 

(c) In order to reopen a closed insured bank or, when the Corporation has 
determined that an insured bank is in danger of closing, in order to prevent such 
closing, the Corporation, in the discretion of its Board of Dire ctors, is authorized 
to make !oans to, or purchase the assets of, or make deposits in, such insured 
bank, upon such terms and conditions as the Board of Directors may prescribe, 
when in the opinion of the’ Board of Directors the continued operation of such 
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bank is essential to provide adequate banking service in the community. * * * 

(d) * * * The Corporation, in its diseretion, may make loans on the security 
of or may purchase and liquidate or sell any part of the assets of an insured bank 
which is now or may hereafter be closed on account of inability to meet the 
demands of its depositors, but in any ease in which the Corporation is acting as 
receiver of a closed insured bank, no such loan or purchase shall be made without 
the approval of a court of competent jurisdiction. 

(e) Whenever in the judgment of the Board of Directors such action will 
reduce the risk or avert a threatened loss to the Corporation and will facilitate 
a merger or consolidation of an insured bank with another insured bank, or will 
facilitate the sale of the assets of an open or closed insured bank to and assump- 
tion of its liabilities by another insured bank, the Corporation may, upon such 
terms and conditions as it may determine, make loans secured in whole or in 
part by assets of an open or closed insured bank, which loans may be in subordi- 
nation to the rights of depositors and other creditors, or the Corporation may 
purchase any such assets or may guarantee any other insured bank against loss 
by reason of its assuming the liabilities and purchasing the assets of an open or 
closed insured bank. * * * 


(3) Advertisement and signs. Section 18 (a) of the Federal Deposit 
Insurance Act (12 U.S. C. 1828 (a)) provides in pertinent part as 
follows: 

Every insured bank shall display at each place of business maintained by it.a 
sign or signs, and shall include a statement to the effect that its deposits are 
insured by the Corporation in all of its advertisements: Provided, That the 
Board of Directors may exempt from this requirement advertisements which do 
not relate to deposits or when it is impractical to include such statement therein. 
The Board of Directors shall prescribe by regulation the forms of such signs and 
the manner of display and the substance of such statements and the manner 


of use. 

See in this connection sections 328.1 (b), 328.2 (a), 328.2 (c) (2) 
and (d) (10) and 303.8 of the Corporation’s rules and regulations 
relating to use of other official signs and exemptions from advertising 
requirements. 

(4) Employment of directors, officers or employees convicted of 
dishonesty or breach of trust. Section 19 of the Federal Deposit 
Insurance Act (12 U.S. C. 1829) provides in pertinent part as follows: 

Except with the written consent of the Corporation, no person shall serve as a 
director, officer, or employee of an insured bank who has been convicted, or who 
is hereafter convicted, of any criminal offense involving dishonesty or a breach of 
trust. 

(e) and (f) None, in matters of agency discretion. With reference 
to section 18 (c) of the Federal Deposit Insurance Act, the Corporation 
has recommended that it be amended as proposed in the Fulbright 
bank merger bill, 5. 3911 of the 84th Congress. That amendment 
would require the consideration of the factors set forth in section 6 of 
the Federal Deposit Insurance Act (12 U. 5. C. 1816) quoted above in 
answer 14 (¢) in granting or withholding consent under that subseetion. 
That amendment would also require in the case of a merger, consolida- 
tion, acquisition of assets, or assumption of liabilities, the consideration 
whether the effect of the transaction may be to lessen competition 
unduly or to tend unduly to create a monopoly. 


Answer to question 15 


Opportunity is afforded all applicants to submit facts, arguments, 
offers of settlement or proposals of adjustment to discuss the pending 
matter with supervising examiners and with the Washington office 
and obtain reconsideration of actions. The only adjudication required 
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by statute to be determined by the Board of Directors on the record 
after opportunity for hearing is that provided for the involuntary 
termination of the insured status of a —_ under section 8 (a) of the 
Federal Deposit Insurance Act (12 U. S. C. 1818 (a)). The mono- 
graph of the Attorney General’s C saataethat on Administrative Pro- 
cedure relating to Federal control of banking, excerpts from which are 
ny forth in answer 1 above, points out that the nature of banking and 

f the public interest in banks shape the procedural aspects of bank 
guper vision in forms different from those encountered in other branches 
of administrative regulation. It further states that the investigative 
technique now in use is probably superior to the device of formal 
hearings as a method of obtaining necessary information, preliminary 
to, decision and that so long as opportunities for informal conferences 
are freely given, and so long as machinery for securing reconsideration 
is provided, the restrictions of a formal hearing are not necessary to 
assure that applicants will be fairly heard. 

The emergency nature of situations in which the Corporation 
renders financial assistance to insured banks by means of loans, asset 
purchases and deposits, discussed in answer 9 (c) above, limits the 
time in which consideration m 1ay be given to such m: itters. 


Answer to question 16 


(a) Yes. “See section 308.2 of the Corporation’s rules and reg- 
ulations. 

(6) Pursuant to section 8 (a) of the Federal Deposit Insurance Act 
the original statement of corrections desired and later the notice of 
intention to terminate the insured status of the bank designating the 
time and place of the hearing are sent to the bank. All documents 
and papers required by part 308 of the Corporation’s rules and reg- 
ulations to be served on the bank are served by personal service on, 
or by registered mail addressed to the last known address of, the 
attorney or representative of record of any party. To date attorneys 
for the bank have appeared of record only after the notice of the 
hearing. 

Answer to question 17 


By service on the bank or its attorney or representative of record 
(see answer 16 (b)); by publication of rules and regulations and pro- 
cedures in the Federal Register; by sending information directly to 
insured banks; by furnishing insured banks with the Corporation’s 
annual report to Congress, the Corporation’s rules and regulations, 
assessment decisions and the booklet entitled “Is Your Deposit 
Insured?” 

Answer to question 18 


Of the 20 cases, relating to termination of insured status, closed 
out in 1955 and 1956, all but 2, in which the banks were placed in 
receivership, were settled by the insured bank making corrections of 
practices aiid violations included in the statement thereof to the bank 
in a manner acceptable to the Corporation. When there are applica- 
tions by 2 banks for insurance or a branch in the same location 
and only 1 may be approved, every effort is made to have the banks 
resolve the matter by agreement. 
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Answer to question 19 
No declaratory orders have been issued by this Corporation. 
Answer to question 20 


Section 5 (d) of the Administrative Procedure Act, which author- 
izes declaratory orders, is expressly limited to cases of adjudication 
required by statute to be determined on the record after opportunity 
for an agency hearing. This authority would be applicable only to 
the Corporation’s proceeding to terminate insured status under section 
8 (2) of the Federal Deposit Insurance Act (12 U. S. C. 1818 (a)). 
Such proceedings commence with a statement of the unsafe and un- 
sound practices and violations of law or regulations for the purpose 
of securing their correction. Prior to such statements the bank is 
informed at examinations by the Corporation of unsafe and unsound 
practices and violations. Banks have also been informed in the 
Corporation’s annual report of the unsafe and unsound banking 
practices and violations of law charged against insured banks each 
year. 

Answer to question 21 


Our adjudication of licensing and other matters has functioned well. 
However, we do not attribute this to any specialized procedural steps 
developed by this Corporation. 


Answer to question 22 


Practically all adjudications of the Corporation are based on matters 
to be decided in the particular case. The Board of Directors endeavors 
to be consistent and uniform in deciding matters by applying prin- 
ciples or standards the same in similar situations. However, because 
of the traditional confidentiality in the exercise of supervisor y powers 
over banks, the opinions and orders of the Board of Directors in the 
adjudication of cases are required for good cause to be held confidential 
and are not cited as precedents. See section 309.2 of the Corporation’s 
rules and regulations. 

Answer to question 23 


The Corporation does not deem it feasible to employ a full-time 
trial examiner due to the comparatively few cases that reach the 
hearing stage. 

Answer to question 24 

Four. 

Answer to question 26 

None. 

Answer to question 26 

(a) None. 

(b) Five. 

Two, where the trial examiner had previously ruled on excep- 
tions filed by counsel for the bank; and two, where the bank failed to 
file exceptions to the trial examiner’s proposed findings and recom- 
mended decision. In the fifth case, before the exceptions filed by the 
bank’s counsel were ruled upon by the trial examiner, the bank sub- 
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stantially complied with the correction requirements and the Board of 
Directors dismissed the proceedings prior to a decision. 


Answer to question 27 


The average period of time is approximately 12 months. This 
average period, of course, includes the 120-day statutory correction 
period which in 2 of the cases involved was extended for an additional 
120 days. It also includes the statutory 30-day notice period given 
each bank prior to the hearing and subsequent to an examination of 
the bank following the expiration of the correction period. 


Answer to question 28 


(a) Approximately 6 months. 

(6) Approximately 4 months. 

(c) Approximately 3 weeks, but normally this period does not 
exceed 1 week. In one case, counsel for the bank made a request 
for oral argument before the Board of Directors of the Corporation 
which was * granted and subsequently delayed to a later date upon 
request of bank’s counsel. This factor accounts for the increase in 
the average period of time the five cases were before the agency on 
review. 

The 30-day statutory notice period was not included in our answer 
to part (b) of this question, but was included in our answer to ques- 
tion 27. 

Answer to question 29 


As indicated in our replies on the questions relating to rulemaking 
the time the Board of Directors spends on its rulemaking functions is 
very small. Approximately 75 percent of the time of the Board . 
Directors is spent on the judicial functions listed under answer 1 (a 
of this part, and 25 percent of its time on all other functions. 


Answer to question 30 

(a) 192. 

(6) 120 days. In the major licensing authorizations of this Corpo- 
ration mentioned in answer 1 (a) and in part 303 of the Corporation’s 
rules and regulations, such as action by the Board of Directors on 
applications by incorporators of nonmember banks for deposit insur- 
ance and applications by State nonmember insured banks to estab- 
lish a branch or to move a main office or branch or to reduce or retire 
capital, the Corporation’s control over the average time such applica- 
tions are pending is limited by actions of the State bank supervisory 
authority or by the applicant bank. When the incorporators of a 
new bank apply for insurance at the same time that application is 
made to the State authority for a charter, it is customary to make a 
joint investigation in many of such cases and in such cases it is some- 
times necessary to await the convenience of the State banking au- 
thority. After the investigation, some delay may be occasioned by 
awaiting action of the State authority in approving the charter or in 
indicating that approval is likely before the Board of Directors of the 
Corporation may act on its application for insurance. Similar de- 
lays may occur in connection with applications for branches. Delays 
may also be occasioned for the convenience of the applicant in obtain- 
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ing additional capital or better management in order to meet require- 
ments of the State banking authority or of the Corporation. In the 
absence of the delays for the convenience of the applicant bank or of 
the State banking authority, the time normally consumed between 
the application and examination is estimated to be about 20 days, 
and the time between examination and recommendation of the Ex- 
amination Division to the Board of Review and to the Board of Di- 
rectors is estimated to be about 30 days generally. The time con- 
sumed between the submission of such recommendations and the 
action of the Board of Directors is estimated to be about 4 days. 
Thus, the normal time for processing such applications to action by 
the Board of Directors in those cases not involving delays for the 
convenience of the bank or the State bankthg authority, is less than 
one-half the average time of 120 days of those applications pending 
on October 1, 1956. 

(ce) 449. 

(d) 422 granted and 27 denied. 


Answer to question 31 


As indicated in answer 22 above, the Board of Directors endeavors 
to be consistent and uniform in deciding matters by applying prin- 
ciples and standards the same in similar situations. Opinions and 
orders of the Board of Directors in the adjudication of cases are held 
confidential for good cause and are not cited as precedent. Section 
309.2 of the Corporation’s rules and regulations. 


Answer to question 32 


See answers 31 and 22. Decisions in proceedings to terminate in- 
sured status are furnished to the bank and appropriate supervisory 
authority in accordance with sections 308.12 and 308.14 of the Cor- 
poration’s rules and regulations. Notice of decisions in the adjudica- 
tion of other cases are mailed to the bank and appropriate supervisory 
authority in accordance with section 303.11 of the Corporation’s 
rules and regulations. 
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Exurisit A.—Applications acted wpon by the Board of Directors of the Federal 
Deposit Insurance Corporation during 1956 } 























Type of application Total acted | Approved | Disapproved 
upon 

et ethiintioga)) O79) 20 Oo) tiles sO as 588 | 556 | 32 

Admission to insurance, total. ........-.--.----.--.------- ays 136 121 | 15 

| a | ee | 
en a Co nanan vniepicphininbe alee saiaein 72 | 58 | 14 
Operating Sidi ot cecmegn ian sae sees 64 | 63 | 1 
= ———— ——— | ————— =| ———————— 

Continuation of insurance of banks withdrawing from Federal | 

Reserve System__-_- wbdvibsdawedbbbekeduiawiel | 15 14 | 1 

Change in type of business, total.....-.._---.--------------.--| 34 | 32 2 

! Laide | ae cs —! 
To engage in trust busimess_ -...........-.--- Bisbee 33 31 2 
To engage in commercial banking.....--........--.--.---- | 1 | 1 | 
Soe ——}-— —————————— —_ 
Assumption of deposit liabilities, total. ...........-.-.-- i 26 26 | " 
Of another insured bank-- ‘ in aitiiemeteteibaie a 14 14 
Of a noninsured bank-- obec ahstie sie Sadun abana 6 | 6 | 
Of a financial institution not a bank_-----------------.__ 6 | 6 |_. 

Operation of branches, total - Sebi ntbiibhn dae plakiian beers 181 176 | 5 
New branch offices- : Fis ka chy tesa deh Fontat 149 146 | 3 
New facilities __- = 3 3 
Conversion of absorbed bank or financial institution. --_.--| 22 | hess 2... 
Continue operating existing branches- ---- Seathadteiats 7) 5 | 2 

—_————— =} ee — — = 

Change of location of offices, total....-.....--.-.----..-- -----| 146 144 2 
DieteMintts-) Lap —ctisidianideistbea-ssih5-c se saseed 114 112 2 
DIOGGNOE..3.- $.055- eatlcedshed sotmibaonswd 32 | 2 

Retirement of capital, total.......-.-.-.....---- $ereerenneban} 41 | 40 1 
Held by Reconstruction Finance Corporation. shee” 1 | 1 chao 

leld by others---- on ‘. sug” 40 39 l 
a - a5 

Other capital adjustments. - a Sam 3 3 

Service of persons convicted of breach of trust_- nc meeol 5 = ‘ 5 

Financial assistance by loans, purchases, or deposits _ Slei £354. 1 | 4 l 


1 See attached explanation. 
EXPLANATION OF EXHIBIT A 


This table shows only the final action taken by the Board of Directors of the 
Corporation in each case coming before it. Thus the table does not show (1) the 
total number of applications made by banks, and (2) the total number of actions 
taken by the Board on applications it considers. Many applications by banks 
do not come before the Board for consideration. For example, a proposed new 
bank may apply for insurance but after making such application the State 
authority may decline to charter the bank. Also, applications are often with- 
drawn by banks. An application from a bank which does come before the Board 
may be considered several times. Total actions taken by the Board on appli- 
cations during 1956 are shown below: 


Actions on applications ane prior to 1956, which actions were not 


CURILNCE: Zr Ae ROU Ut ee a Se des eee 6 
Applications originating in 1956 on which action was taken___.________---- 588 
New bank application disapproved, reconsidered, and approved: total 

RN i aac dala ] 
New bank application approved, approval suspended, reconsidered, and 
approved: total additional actions___-_-_-__-_- ‘eee ae sees 2 
New branch application disapproved, reconsidered, and approved: total 
RI BORNE, 655 itat tered Stew ceded Sess eb aaakeens ] 
New branch application approved, reconsidered, and approval rescinded: 
ERR PRE UENIURTR CURIONI i ht cw a rh ares i he nee ee ww EA aoa ] 


Change of location = ition disapproved, reconsidered, and approved: 
POUCA BOONE. A EG a aes Lo a ce ELLE I 
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Exuisit B.—AppLications Actep UPON BY THE Boarp or DIRECTORS OF THE 
FEDERAL Deposit INSURANCE CORPORATION DurRING 1955! 








| Total 
Type of application | acted Approved | Disapproved 
upon 





All applications... 





Admission to insurance_-.-- nae iene < Se aaa -oo==-| 


New banks 
Operating banks-. 








Continuation of insurance of banks withdrawing from F RS_-- 












































Change in type of business, total an eae 
To engage in trust business 
To engage in commercial banking__._- 
Assumption of deposit liabilities_............-...........--- 
Of another insured bank_..-.- a ES 22 | dha iin 
Of a noninsured bank __- sinha eine lahin dbs atlibaceteaiene age | 8 Oh adddapddands 
Of a financial institution not a bank........--.---....--..- 3 7 (eae 
Ee =— 2 —— a 
Establishment of branches, total.................-.-.-...----.- 187 178 9 
New branch offices_._.. Jabali aa atin dabei aeel 150 141 9 
New facility ‘ ‘ pe adda 1 l |-------------- 
Converstion of absorbed bank or financial institution... --.- 27 We Bavetnbudanaminn 
Other beraductiee 222. di tick hi. i ch 9 i EE 
= = — ——o — 
Change of location of offices, total.............................. 168 164 4 
Main offices...._. : oie ee ead he te 129 125 4 
Branches .. - bi ; ‘ a ss Sn Sahat 39 tee rhs, deb 
Retirement of capital, total.................-- ee Rage cent 42 40 2 
Lceaecepeepiecergreaeete Renna a 
eit We BI ek a ee etd ee 2 Wes cated 
Ween Wp Wthne oo able ess lide nk cawed dba 40 | 38 | 2 
Payment of dividend__-- ; Pierre ional tag anrene 3 | Cy A a 
Service of persons convicted of breach of trust...............-.- | TL dageoe eas 7 
Financial assisance by loans, purchases, or deposits_........- 1} 1 





See attached explanation. 
EXPLANATION OF EXHIBIT B 


This table shows only the final action taken by the Board of Directors of the 
Corporation in each ease coming before it. Thus the table does not show (1) the 
total number of applications made by banks, and (2) the total number of actions 
taken by the Board on applications it considers. Many applications by banks do 
not come before the Board for consideration. For example, a proposed new bank 
may apply for insurance but after making such appplication the State authority 
may decline to charter the bank. Also, applications are often withdrawn by 
banks. An application from a bank which does come before the Board may be 
considered several times. Total actions taken by the Board on applications 
during 1955 are shown below: 

Actions on applications originating prior to 1955, which actions were not 


tabuisted:for the 1055 tabletinac..cuskobesseavcl.ne cosa ataacn pile 2 
Applications originating in 1955 upon which action was taken_-- -- am dias ate ete 616 
New bank application disapproved, reconsidered, and disapproval con- 

firtied:' ‘Total: acuitional gotiene- 's) te fo 28 OE Oi OTe 1 
New bank applications disapproved, reconsidered, and approved: 

otal: additiequal actious.. 2.4.5. sasedenspus one dessus epestese 2 
New branch application disapproved, reconsidered, and approved: 

"LOUEL GOGO eT MOGI. ne ee ee oe denee 1 


New branch application disapproved, reconsidered, and disapproval 
confirmed: Total additional actions___._.........._....---.------ 


1 
New branch application approved, reconsidered, and approval rescinded_ 1 


"SOLA SOON WON EUG. oo conga eon eR aoe sc eeaeceaoee 624 
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Feprrat Deposit INsuRANCcE CORPORATION, 
Washington, May 10, 1957. 
Hon. Witiiam L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, Washington 25, D. C. 
Dear ConaressMAN Dawson: In accordance with your letter of 
November 19, 1956, and the extension of time granted us by Mr. 
Victor Rosenbloom of your committee staff, we are herewith enclosing 
our answers to sections III to IX of your committee’s questionnaire 
on administrative organization, procedure, and practice. 
Sincerely yours, 
Royau L. Copurn, 
General Counsel. 


III. Separation oF FuNcTIONS 


1. (a) Executive (administrative) powers: To designate agents for 
service of process on Corporation (sec. 9, fourth); appoint officers and 
employees, define their duties, fix their compensation, require bonds 
and dismiss at pleasure (sec. 9, fifth); prescribe bylaws (sec. 9, sixth) 
and rules and regulations (sec. 9, tenth); make examinations of banks 
and require information and reports from banks (sec. 9, eighth); 
manage and administer the affairs of the Corporation and determine 
and prescribe the manner in which the obligations of the Corporation 
shall be incurred and its expenses allowed and paid (secs. 2 and 10 (a)); 
appoint examiners and claim agents (sec. 10 (b)); issue subpenas for 
any hearing under the act and apply to United States Court for sub- 
penas in connection with any hearing, examination, or investigation 
under the act (sec. 10 (c)); prescribe time and form of reports of 
condition by insured State amma banks (sec. 10 (e)); prescribe 
manner or reproducing corporate records and destroying originals 
(sec. 10 (g)); act as receiver of national and State banks, appoint 
agents and pay dividends (secs. 9, ninth, 11 (c)—(e) and 12 (a)) 
pay insured deposits (sec. 11 (f)); organize and manage ‘‘new bank’”’ to 
assume insured deposits (sec. 11 (h)— (1)); invest Corporation funds, 
deposit Corporation funds with Treasurer of the United States, be a 
depositary of public moneys and financial agent of the Government 
(sec. 13 (a) and (b)); borrow from the Treasury up to $3 billion for in- 
surance purposes s (sec. 14); require insured banks to provide protection 
and indemnity against burglary, defalcations, and other similar insur- 
able losses and upon noncompliance to contract for such protection and 
indemnity and add cost to bank’s assessment (sec. 18 (e)); to publish, 
upon noncompliance by an insured State bank with any written recom- 
mendation of the Corporation based upon a report of examination, 
such part of the report as relates to the recommendation not complied 
with (sec. 18 (f)); and the powers listed under answer 1 (a) of Part II; 
Adjudication, which are numbered 4, 5, 6, 11, and 14 (these powers 
were included in such answers of 1 (a) because wording of the question 
implied request for all adjudication powers; these discretionary powers 
would, in our opinion, more appropriately be designated administra- 
tive for the purpose of these answer; also see answer 9 (c) of Part II; 
Adjudication, with reference to loans, asset purchases and deposits). 

(6) Legislative (rulemaking). Powers listed under answer 1 (a) of 
part I on rulemaking. 
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(c) Judicial (case adjudication). Powers listed under answer 1 (a) 
of Part II: Adjudication, except the discretionary authorities therein 
numbered 4, 5, 6, 11, and 14, which discretionary powers were included 
in answer | (a) of Part IT: Adjudication, because of the wording of the 
question. Such discretionary authorities are, in our opinion, more 
appropriately designated administrative for the purpose of this answer 
and are included in this answer in (a), above. 

The delegation of final authority made by the Board of Directors 
of ia Corporation is set forth in section 3 of the description of organi- 
zation of the Corporation published in the Federal Register of August 
24, 1955 (20 F. R. 6198) and in the Corporation’s annual report for 
1955 on page 100, a copy of which is attached. 

3. The Corporation is authorized (1) to examine any insured State 
bank which is not a member of the Federal Reserve System except a 
District of Columbia bank, any State bank which is not a member of 
the Federal Reserve System making application to become an insured 
bank and any closed insured bank whenever in the judgment of the 
Board of Directors an examination of the bank is necessary and (2) 
to make special examinations of any State bank which is a member of 
the Federal Reserve System and any national bank or District bank 
whenever in the judgment of the Board of Directors such special 
examination is necessary to determine the condition of any such bank 
for insurance purposes. Examiners of the Corporation have the power 
to make a thorough examination of all the affairs of the bank and in 
doing so shall have the power to administer oaths and to examine and 
take and preserve the testimony of any of the officers and agents of 
the bank and to make a full and detailed report of the condition to 
the Corporation. (See secs. 9, Pca 10 (b) and (c) of the Federal 
Deposit Insurance Act and secs. 1 (d) (1) and 2 (a) of description of 
organization of the C orporation published in the Federal Register of 
March 27, 1954 (19 F. R. 1682-1683) as set forth in pp. 97-101 of the 
Corporation’s annual report for 1954.) 

With reference to proceedings to terminate insured status of a bank 
see answers 3, 7, and 8, part IT, on Adjudication. 

The Corporation may equire reports of condition from each insured 
nonmember bank except a District bank (sec. 10 (e) of the Federal 
Deposit Insurance Act). 

The Corporation also has access to reports of examination made by, 
and reports of condition made to, the Comptroller of the Currency or 
any Federal Reserve bank and may furnish to the Comptroller of the 
Currency, to any Federal Reserve bank and to any commission, 
board, or authority having supervision of a State nonmember bank, 
reports of examination made on behalf of, and reports of condition 
made to, the Corporation (sec. 10 (f) of the Federal Deposit Insurance 
Ac t). 

The Corporation may also appoint claim agents to investigate and 
examine claims for insured deposits with power to administer oaths 
and to examine under cath and take and preserve testimony (sec. 10 (b) 
of the Federal Deposit Insurance Act and pt. 305 of the Corporation’s 
rules and regulations). 

4. None. 

Assumed reference is to Corporation’s Board of Directors. 


(a), (b), (ec), and (d) None. 
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(e) None in formal hearing. As to informal conferences on_ad- 
judications not involving formal hearing, see answer 15 in part II on 
adjudication. 

6. Members of the Board of Directors do not participate in investi- 
gative or prosecuting activities. 

7. (a) No. 

(b) No. See section 308.12 of the Corporation’s rules and regu- 
lations. 

(c) No. The Board of Directors may in a particular case consult 
with staff members who in fact have not performed investigative or 
prosecuting functions in that or a factually related case. In one pro- 
ceeding to terminate the insured status of a bank, the bank filed 
motion to reopen the record and for further hearing. The General 
Counsel and two other attorneys of the Operating Bank Section had 
participated in the case. An attorney of the Litigation and Liquida- 
tion Section, who had not participated in the case or a factually 
related case, was designated by the Chairman of the Board of Directors 
as counsel to advise the Board in reference to the motion. 

(2) No. (See section 308.12 of the Corporation’s rules and regula- 
tions.) 

(e) No. 

8. There is no express provision in the Federal Deposit Insurance 
Act authorizing the Corporation to dispose of matters on ex parte 
basis. The only adjudication required by statute to be determined by 
the Board of Directors on the record after opportunity for a hearing is 
that provided for the involuntary termination of the insured status of 
a bank. (See answer 3, pt. II, on adjudication.) In connection with 
such hearing there is authority in the Board of Directors, any member 
thereof or the hearing examiner, to issue subpenas. Action may be 
taken ex parte on requests for subpenas, adjournments, continuances, 
and changes or extensions of time. (See sec. 308.4 (a) and (e) of 
Corporation’s rules and regulations.) 

9. Under the Administrative Procedure Act and section 308.4 (a) 
of the Corporation’s rules and regulations, the trial examiner may not 
consult any person or party on any fact in issue unless upon notice and 
opportunity for all parties to participate. We presume the trial 
examiner would consult on any question of law in issue upon like notice 
and opportunity for all parties to participate. Our Board of Directors 
is not precluded from consulting thereon with any officer or employee 
who had not been engaged in the performance of investigative or prose- 
cuting functions for the Corporation in that case. ~ Howe ver, our 
Board would be interested in obtaining the views of interested parties 
and would not decide adversely against a bank without affording it an 
opportunity to participate on any substantial question of fact as ‘of law 
in issue not adequately dealt with in the record. 

10. The fundamental purpose of section 1004 (c) of the Adminis- 
trative Procedure Act is, of course, to require internal separation of 
powers in connection with all administrative he arings and to prevent 
improper influence upon trial examiners and in the case of this agency, 
the Board of Directors, by individuals responsible for prosecuting or 
investigating functions. Section 1004 (c) clearly makes an exc eption 
inasmuch as it provides that the requirement of the separation of 
powers and functions does not apply in any manner to the agency or, 
in the case of this Corporation, any member of its Board of Directors. 
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To date, this Corporation has in no instance attempted to avail itself 
of this exception. No member of the Board of Directors of this 
Corporation participates in the prosecuting or investigating functions 
in connection with any hearing, nor have they had any contact with 
any trial examiner prior to his certification of the entire record along 
with his proposed findings and recommended decision to the Board 
of Directors for its initial decision in the case. In the event this ex- 
orien with respect to “the agency or any member or members of 
ait ody comprising the agency” were eliminated from section 1004 

, it would occasion no change in the current practices and procedures 
of this Corporation. 

11. (a) Section 308.9 of the Corporation’s rules and regulations pro- 
vides for certification of a complete record to the Board of Directors, 
including the transcript of testimony, exhibits, recommended findings 
and conclusions, exceptions and rulings thereon, any briefs or memo- 
randa filed by any party or counsel for the Corporation : and the 
recommended decision. 

(6) None. 

IV. Inspection or Recorps 


Applications, requests, and submittals. (See pt. 303 and see. 
304.3 (a)—(j) of Corporation’s rules and regulations. ) 

Petitions for issuance, amendment or “repeal of any rule. (See 
sec, 302.4 of Corporation’s rules and reguatons, ) 

2. Certified statements (sec. 7 (b), Federal Deposit Insurance Act, 
12 U.S. C. 1817 (b); see sees. 304.1 and 304.3 (p)—(u) of Corporation’ s 
rules and regulations). 

Reports of condition, reports of earnings and dividends, and sum- 
maries of deposits (sec. 10 (e), Federal Deposit Insurance Act, 12 
U.S. C. 1820 (e); see sees. 304.2 and 304.3 (k)-(o)). 

3. None. (See part 309 of C Sheet aaa srules and regulations. See 
also committee print (November 1, 1955) of replies from Federal 
agencies to questionnaire Smiasel by the Special Subcommittee 
on Government Information of the House Committee on Government 
Operations, p. 171.) 

4. None. 

5. Records and information, other than that pertaining to any bank 

r the internal operations and affairs of the Corporation which are 
rsbenglag a in section 309.1 (a) (1), (2), (3), and (4) of the Corpora- 
tion’s rules and regulations, may be oes where it is determined 
that the release or disclosure is not detrimental or prejudicial to the 
bank or person from whom received nor contrary to the public interest. 
Information dealing with banks in the aggregate instead of individual 
banks generally would not prejudice the banks or the public interest. 
The principal sources of information in the Corporation are the 
Division of Research and Statistics and the Director of Publications 
and Information. ‘The Chairman of the Board of Directors and the 
division chiefs also furnish information to the public, to Congress and 
to other Federal agencies. «Rules and regulations, proc edures and 
assessment decisions are published in the Federal Register and 
furnished to each insured bank. Publications which are issued 
annually and furnished to insured banks and others are: The Annual 
Report to Congress, the Report to Insured Banks, and Report of 
Assets and Liabilities of Insured Banks. The Corporation and 
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insured banks also distribute a pamphlet entitled “Is Your Deposit 
Insured?” 

6. No provision is made for public announcement of applications 
or petitions. However, investigations of applications, such as those 
for insurance, for branches and for change of location would include 
discussion by examiners of the proposed action with any bank whose 
interest may be affected by the action. Petitions for issuance of a 
rule would, in some instances, be considered with representative 
bankers and before adoption would usually be published in the 
Federal Register. 

7. No. 

Answer to questions 8 and 9 


See part 309 of Corporation’s rules and regulations. Sections 9, 10, 
and 10 (f) of the Federal Deposit Insurance Act (12 U.S. C. 1819, 
10th and 1820 (f); 12 C. F. R. pt. 309; 12 U.S. C. 1095; 15 U.S.C. 
77uuu (b); Rank of America Nat. Trust & Sav. Ass’n v. Douglas, 
105 F. 2d 100, 103-105; and Appeal of United States Securities & Ex- 
change Com’n, 226 F. 2d 501). 


V. WoRKLOAD AND STAFFING PATTERNS 


1. Rulemaking: See answer 8, part Ion Rulemaking. There is one 
proposed rule under consideration (21 F. R. 10416). 

Adjudications: See answers 8 and 30, part IT on Adjudication and 
exhibits A and B attached thereto. 

2. Rulemaking: 

Major steps: See answers 3 and 8, part I on Rulemaking. 

Longest proceedings: About 6 months—maximum interest rates 
involved consideration of matter and coordination with Board 
Governors of Federal Reserve System which issues similar regulations 
for member banks. 

Shortest proceedings: About 2 months—exemption from interest 
regulations of New Hampshire savings banks, which was a special 
matter not requiring coordination with Board of Governors. 

Usual time elapsed: About 3% months. 

Adjudications: 

Major steps: See answers 3 (a), 7 and 8, part II on Adjudication. 

Adjudications other than termination of insured status proceedings. 

Longest proceedings: 19}; months—approval of branch bank appli- 
cation. Because of delay in starting branch bank building State 
approval could not be obtained. Applicant finally chose another 
nearby location and obtained prompt approval. 

Shortest proceedings: 6 doys—approval of branch bank application 
which had been substituted for an application for insurance of a new 
bank by same interested parties. No new investigation was necessary. 

Usual time elapsed: About 54 days. See answer 30 (6), part IT on 
Adjudication. 

Terminations of insured status, including cases where bank made 
necessary corrections without hearing: 

Longest proceedings: 23 months—extensions of time granted 
at bank’s request. 

Shortest proceedings: 8 days—prompt discontinuance of unsafe 
and unsound prac tices and violations and compliance with 
correction order. 
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Usual time elapsed:—About 9 months. (See answers 27 and 28, 
part IT on Adjudication as to usual time in cases in 1955 where 

, Renee was held). 
Rulemaking: See answer 8, part Ion Rulemaking. There is one 
an rule, started in 1956 (21 F. R. 10416), under consideration. 

Adjudic ation: See answers 8 and 30, part II on Adjudication and 
exhibits A and B attached thereto. With reference to actions to 
terminate the insured status of banks, there were 14 cases started in 
1955 and 1956, of which 8 were completed. In addition, 12 cases 
pending at the beginning of 1955 were completed in that period 
(Corporation’s annual reports for 1955, p. 6 and for 1956, p. 7). 

4. None. 

5. With reference to rulemaking, proposed rules and amendments of 
rules are considered by the Legal Division and other appropriate 
divisions, the Special Committee and the Board of Directors. There 
are three members of our Beard of Directors. The Special Committee 
consists of 1 Director, 2 assistants to Directors and 4 division chiefs. 
We estimate that 3 attorneys in the Legal Division, 4 review examiners 
or assistant chief examiners of the Division of Examination, 3 in the 
Division of Research and Statistics, and 3 in the Office of the Controller 
and their secretaries, may at various times participate in rulemaking. 

Adjudications are considered by the Board of Directors, the Board 
of Review, or the Committee on Liquidations, Loans, and Purchases 
of Assets and the appropriate divisions. The Board of Review and the 
Committee consist of a Director, 2 assistants to Directors and 3 
division chiefs. We estimate that all 10 attorneys of the Legal 
Division, all 645 examiners of the Division of Examination, 15 of 
the Division of Liquidation, 5 of the Division of Research and 
Statistics, may at various times be engaged in some aspects of adjudi- 
cations. With reference to stenographic and clerical work in connec- 
tion with adjudications, it is estimated that there would be 1 stenog- 
rapher for each one mentioned except with reference to examiners in 
which case there would be 1 stenographer or clerk for each 3 examiners. 


VI. UnirorMity OF ADMINISTRATIVE PROCEDURE 


1 and 2. The Corporation’s procedures for rulemaking and for 
adjudication were prescribed to conform to the requirements of the 
Administrative Procedure Act. In formulating these procedures the 
Corporation considered the procedures of other agencies. The Cor- 
poration’s procedures have worked well. A revision of the Federal 
Deposit Insurance Act has been under consideration for the last year. 
If this revision is enacted, consideration will again be given to the 
Corporation’s procedures with the view of making them uniform with 
those of other agencies of the Government where such action is 
practicable. 

3. Specific statutory procedure is prescribed for involuntary ter- 
mination of the insured status of a bank in section 8 (a) of the Federal 
Deposit Insurance Act. See answer 3, part 11 on Adjudication. 
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VII. Ruxues ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
CoNFLICT OF INTERESTS 


1. Section 308.2 (a) of the Corporation’s rules and regulations pro- 
vides as follows: 


Appearance and practice before the Corporation—(a) Power of attorney and notice 
of appearance.—The Corporation maintains no register of attorneys or agents who 
may practice before it, nor is an application for admission to practice required. 
Any person desiring to appear before or transact business with the Corporation 
in a representative capacity may be required to file with the Secretary of the Cor- 
poration a power of attorney showing his authority to act in such capacity, and 
he may be required to show to the satisfaction of the Board of Directors that he 
has the requisite qualifications. Attorneys and representatives of parties to pro- 
ceedings shall file a written notice of appearance with the Secretary or with the 
trial examiner. 


2, 3, and 4. The Corporation has no such rules. There are exist- 
ing prohibitions against offers of loans or gratuities to bank examiners 
and the acceptance of loans or gratuities by bank examiners (18 
U.S. C. 217-218), and against bank examiners performing any other 
service for compensation for any bank or officer and director or em- 
ployee thereof or any person connected therewith (18 U.S. C. 1909). 
A proposed section 40 (d) of the Federal Deposit Insurance Act, as 
amended by the financial institutions bill, S. 1451, which has passed 
the Senate, would provide as follows: 

It shall not be lawful for any employee of the Corporation to accept employ- 
ment in any insured bank, within two years after terminating his employment 
with the Corporation, except upon approval of the Board pursuant to regulations 
prescribed by the Board. Any person convicted of any violation of any provi- 


sion of this subsection shall be fined not more than $10,000 or imprisoned not more 
than five years, or both. 


VIII. Exemptions From THE ADMINISTRATIVE PrRoceptrRE Act 


1 and 2. There are no provisions in the Federal Deposit Insurance 
Act which exempt any of its functions from the Administrative Pro- 
cedure Act. See excerpts from the monograph of the Attorney Gen- 
eral’s Committee on Administrative Procedure relating to Federal 
control of banking, the Comptroller of the Currency, the Federal De- 
posit Insurance Corporation, at the end of answer 1 of part II on 
adjudication. 


IX. Court Decisions ArrecTiInc AGENcY FuNcTIONS 


None. 


ATTACHMENT 
(Answer 2, Part III, Separation of Functions) 


Sze. 3. Delegation of final authority—(a) General. Except as otherwise pro- 
vided by rule, or to the extent that there is involved any function of the Corpora- 
tion requiring confidentiality in the public interest or any matter relating solely 
to the internal management of the Corporation, or with respect to matters which 
generally involve conditions or circumstances requiring prompt action in the 
field for the better protection of the interests of the Corporation and to achieve 
flexibility and expedition in its operations and in the exercise of its functions, such 
as arise in connection with the Corporation’s litigation and liquidation matters 
ani with the payment of claims for insured deposits, delegacions of final authority 
by the Board of Directors within the statutory meaning of that phrase are set 
forth in this section. Any person having a proper and direct concern therein 








—— 
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may ascertain the scope of authority of any officer, agent, or employee of the 
Corporation by communicating with the Secretary of the Corporation. 

(b) Reports of condition. Authority is delegated to the Chairman of the Board 
of Directors to designate the date as of which each insured State bank, which is 
not a member of the Federal Reserve System or a district bank, shall make a 
report of its condition as required by the Board of Directors pursuant to section 
10 (e) of the Federal Deposit Insurance Act (12 U. 8. C. 1820 (e)). 

(c) To assure continuous performance of functions. For the purpose of assuring 
the performance of and continuity in the management functions and activities 
of the Corporation, the Board of Directors has delegated, to the extent deemed 
necessary, authority with respect to the management of the Corporation’s affairs 
to certain designated persons, such authority to be exercised only in the event of 
an emergency, involving an enemy attack on the continental United States or 
other warlike occurrence, which renders the Board of Directors unabie to perform 
the management functions and activities normally performed by it. 

(d) Assessment decisions. Authority is delegated to the Controller and the 
General Counsel jointly to promulgate and to amend assessment decisions as 
interpretative rulings of the Corporation with reference to provisions of the 
Federal Deposit Insurance Act and the Corporation’s rules and regulations relat- 
ing to assessment and from time to time publish such assessment decisions and 
amendments thereof in the Federal Register. 

e) Extension of time in which to establish a branch or change location of main 
office or branch. Authority is delegated to the Chief of the Division of Examina- 
tion to exte nd the time given a bank bv the Board of Directors in which to estab- 
lish a branch or change the location of its main or branch office, but such extension 
shall not exceed two periods of the same duration each as that prescribed origi- 
nally by che Board of Directors. 

(f) Exclusion from insured-bank advertisements of the official advertising statement. 
Authority is delegated to the General Counsel to consent, pursuant to section 
328.2 (d) (10) of title 12, Code of Federal Regulations, to the exclusion of the 
official advertising statement from advertisements which are of the type or 
character making it impractical to include such statement therein. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B INDEPENDENT AGENCIES 


(Federal Mediation and Conciliation Service) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Federal Mediation and Con- 
ciliation Service.) 

NovEMBER 19, 1956. 
Mr. Josepn F. FINNEGAN, 
Director, Federal Mediation and Conciliation Service, 
Washington, D. C. 

Dear Mr. Director: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I: Rulemaking, December 20, 1956; 
Section Il: Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman: 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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FEDERAL MEDIATION AND CONCILIATION SERVICE 


Answer of the Federal Mediation and Conciliation Service to question- 
naire on administrative organization, procedure, and practice submitted 
by the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


FEDERAL MEDIATION AND CONCILIATION SERVICE, 
Washington, D. C., December 19, 1956. 


Hon. Witt1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: In reply to the questionnaire enclosed 
in your letter of November 19, 1956, I advise that many of the ques- 
tions are inapplicable to this agency because title II of the Labor- 
Management Relations Act, 1947, as amended, does not authorize 
the Federal Mediation and Conciliation Service or its Director to have 
any power of adjudication or compulsion. Furthermore, a failure or 
refusal of either party to an industrial dispute “to agree to any pro- 
cedure suggested by the Director shall not be deemed a violation of 
any duty or obligation imposed by this act.’ 

It has been necessary, however, to issue a regulation to prohibit 
the disclosure of information received in confidence from either labor 
or management during the course of an industrial dispute. The 
effectiveness of the Service would be adversely affected if both parties 
to an industrial dispute were not assured that whatever they choose 


to disclose to a mediator of the Service will not be revealed to the 
opposing party, or made public. This rule of the Service has been 


in effect during all the vears that the Federal Mediation and Concilia- 
tion Service has been in existence. 

Answering your questionnaire insofar as it is applicable to this 
agency, I advise as follows: 


SECTION I, RULEMAKING 


1. All mediation and conciliation functions of the Secretary of 
Labor, including the authorization of the Secretary of Labor to pre- 
scribe regulations for the Government of the United States Conciliation 
Service and the conduct of its officers and clerks (R.S. 161,5 U.S.C. A. 
22), were transferred to the Federal Mediation and Conciliation 
Service, together with the personnel and records of the United States 
Conciliation Service, pursuant to section 202 (d) of the Labor-Manage- 
ment Relations Act, 1947, as amended. Only the Director of this 
Service exercises the power to make rules and regulations. 

Other than the transfer of functions from the Secretary of Labor 
and a transfer of the functions of the United States Conciliation Serv- 
ice of the Department of Labor to the Federal Mediation and Concili- 
ation Service, there is no general grant of authority to make any or 
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all rules necessary for the administration of title II] of the relevant 
act. 

3. General statements of policy, statements of the general course 
and methods by which functions are channeled and determined, and 
rules relating to the availability of information to the public and 
public access to or denial of matters contained in the agency’s files, 
are formulated by the Director of the Service after conferences with 
labor and management, and with mediators, regional directors, and 
the Washington ‘staff of the Service. Interested persons are notified 
in the Federal Register and are given an opportunity to make written 
comment. There are no hearings in rulemaking because of the nature 
of the functioning of this agency. It has no power to render decisions 
or compel compliance e with its suggestions or recommendations. 

4. None. 

None. 

6. See above. 

In the past, the procedures seemed to have been ad hoc but the 
latest revision was published in the Federal Register as a proposal, 
and it was stated that written suggestions or comments could be made 
to this agency, Washington 25, D. C., within 30 days after publication. 

8. No petitions were received during 1955 and 1956. However, 
any interested person could communicate with the Service relative to 
the issuance, amendment, or repeal of a rule. Such request would be 
given the same careful consideration that is given to all requests or 
suggestions to improve the functioning of the Service. 

an answers to 9, 10, 11, 12, and 13 are in the negative. 

A specific legisls ative grant of general authority to make any or 
all ite necessary for the “administration of title II of the Labor- 
Management Relations Act, 1947, as amended, would be preferable 
to existing law, which requires a reference to the powers of the Secre- 
tary of Labor in order to determine the powers of the Director of the 
Federal Mediation and Conciliation Service. No attempt has been 
made to secure or draft legislation as the intent of the Congress was 
deemed to be clear, and all Directors of the Service from the date of 
enactment of title II of said act until the present time have exercised 
the power to make regulations, with particular reference to non- 
disclosure of confidential information received by the Service from 
the parties to an industrial dispute. 











































SECTION II. ADJUDICATION 





The Federal Mediation and Conciliation Service has no judicial 
or quasi-judicial powers. Consequently, this section is not believed 
to be applicable to this agency. 





SECTION III. SEPARATION OF FUNCTIONS 





1. See above. 
















SECTION IV. INSPECTION OF RECORDS 








Notices of the existence of a dispute, provided no agreement has 
been reached within 30 days after a written notice served upon the 
other party, must be served upon this agency pursuant to provisions 
of section 8 (d) (3) of title I of the Labor- Management Relations Act, 
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1947, as amended. These 30-day notices are accessible to interested 
members of the public, but this agency does not publicly announce 
the filing of these notices. They totaled 37,019 in 1955 and 37,941 in 
1956. The confidential records of the Service cannot be disclosed, or 
copied or removed from the custody of the Service or its employees 
without the prior consent of the Director. These records relate to 
confidential disclosures to officials of the Service by representatives of 
labor and management and their public disclosure would tend to pre- 
vent the Service receiving confidential information from the parties 
to labor disputes without which its effectiveness would be greatly 
reduced. The above-cited authority to make regulations is the basis 
for withholding the records of the Service, including the reports of 
mediators, from public inspection. 


SECTION V. WORKLOAD AND STAFFING PATTERNS 


There is no backlog in the exercise of this agency’s rulemaking 
powers, and no adjudication proceedings. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


No effort has been made to establish uniformity in rulemaking 
with other agencies of the Government because this is an independent 
agency with no powers of adjudication. The administrative func- 
tions of our agency are performed pursuant to title IT of the Labor- 
Management Relations Act, 1947, as amended, which have specific 
application only to this agency with the exception of the provisions 
of sections 206 to 212, which relate to national emergencies and com- 
pilation of collective-bargaining agreements by the Department of 
Labor. 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTERESTS 


There are no rules for admission to practice before this agency. 
This agency has established standards of conduct and discipline pro- 
hibiting outside employment without the approval of the Service, and 
approval is not granted if engaging in proposed outside employment 
might influence the employee’s decision or actions, injure relations 
with the public, impair the employee’s physical capacity to render 
efficient services, or interfere with the impartial performance or ac- 
ceptability of the employee in his work. His personal conduct must 
be such as to reflect favorably upon the Government and the Service. 
The highest standards of honesty, morality, and personal behavior on 
and off the job are required. 


VIII. EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


This agency has complied with the Administrative Procedure Act 
insofar as it applies to our rulemaking functions. 
IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 
Agency procedure functions have not been reviewed by the courts. 
Sincerely yours, 
JoserpH F. Finnecan, Director. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ‘{ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 


(Federal Power Commission) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Federal Power Commission:) 


NovEMBER 19, 1956. 
Mr. Jerome K. KuyKENDALL, 


Chairman, Federal Power Commission, 
Washington, D. C. 

Drar Mr. CuartrMan: In performance of its duties under the 
Rules of the House of Representatives, the Committee on Govern- 
ment Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I, Rulemaking, December 20, 1956; 
Section II, Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wiuiram L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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FEDERAL POWER COMMISSION 


Answer of the Federal Power Commission to questionnaire on adminis- 
trative organization, procedure, and practice submitted by the Executive 
and Legislative Reorganization Subcommittee of the House Government 
Operations Committee 

FEDERAL PowER CoMMISsSsION, 


Washington, December 20, 1956. 
Hon. Wiiuram L. Dawson, 


Chairman, Committee on Government Operations, 
United States House of Representatives, Washington, D. C. 
Dear Mr. Dawson: In reply to your letter of November 19, 1956, 
there are submitted herewith 12 copies of our answers to part I of the 
committee’s questionnaire on administrative organization, procedure, 
and practice. We have endeavored to make our answers completely 
responsive to the questions asked, but if the committee needs any 
further information, do not hestiate to so advise us. 
Sincerely yours, 
JEROME K, KuyKENDALL, Chairman. 


FEDERAL POWER COMMISSION 
I. RULEMAKING 
Answer to Question 1 


Based upon the definitions in paragraphs (c), (d), and (e) of 
section 2 of the Administrative Procedure Act, the Federal Power 
Commission classifies as rulemaking the following provisions of the 
Federal Power and Natural Gas Acts (the Commission’s rules and 
regulations of general applicability are codified in the Code of Federal 
Regulations): 

(a) Federal Power Act, section 10 (c) (16 U.S. C. 803 (c)): Directs 
adoption of rules and regulations dele: the protection of life, health, 
and property with which licensees of hydroelectric projec ts are required 
to conform. 

Federal Power Act, section 10 (d) (16 U.S. C. 803 (d)): Requires 
Commission to prescribe reasonable rate of return for licensees of hydro- 
electric projects. After the first 20 years of operation under license, 
the licensee is required to establish amortization reserves out of sur plus 
earned thereafter in excess of the rate established. 

Federal Power Act, section 10 (e) (16 U.S.C. 803 (e)): Authorizes 
fixing of reasonable annual charges to be paid by licensees for the pur- 
pose of reimbursing the United States for the costs of administration 
of part I of the act and for other purposes. Under an amendment 
approved in 1953 (67 Stat. 587) a partial exemption for certain pur- 
poses may be given to all State and municipal licensees, in addition to 
the exemption provision contained in the act as originally passed where 
the power is sold without profit. 
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Federal Power Act section 10 (f) (16 U. S. C. 803 (f)): Requires 
Commission to determine the amount to be paid by a licensee for 
benefits accruing to it by virtue of the construction work of another 
licensee, permittee, or of the United States of a storage reservoir or 
other headwater benefit, or the amount to be paid to a licensee for 
such benefits. 

Federal Power Act sections 19 and 20 (16 U. S. C. 812, 813): 
Commission may regulate, under certain conditions, certain services, 
rates and charges, and securities of licensees where they or their 
customers are engaged in the public service. 

Federal Power Act section 202 (b), (c), (d) (16 U.S. C. 824a (B), 
(c), (d)): Commission may direct or approve the interconnection of 
electric facilities of interstate electric public utilities where required 
by the public interest, or when there is a state of war, or an emergency 
exists because of certain stated causes. 

Federal Power Act sections 205 and 206 (16 U.S. C. 824d, 824e): 
Commission may regulate the services, rates, and charges of electric 
utilities engaged in the interstate transportation or sale for resale of 
electric energy in interstate commerce. (See Natural Gas Act secs. 
4 and 5.) 

Federal Power Act section 207 (16 U.S. C. 824f): May determine 
and fix the proper, adequate, or sufficient service to be rendered by 
interstate electric utilities. 

Federal Power Act section 301 (16 U. S. C. 825): Commission 
may regulate the accounts to be kept by licensees and electric utilities 
and determine the accounts in which particular outlays and receipts 
shall be entered. (See Natural Gas Act sec. 8.) 

Federal Power Act section 302 (16 U. S. C. 825a): Commission 
may regulate the depreciation practices of licensees and electric 
utilities. (See Natural Gas Act, sec. 9.) 

Federal Power Act section 304 (16 U. S. C. 825c): Commission 
may prescribe annual and other periodic or special reports required 
to be filed by licensees and electric utilities. (See Natural Gas Act, 
sec. 10.) 

Federal Power Act, section 309 (16 U.S. C. 825h): A general grant 
of authority to prescribe rules necessary or appropriate to carry out 
the provisions of the act. (See Natural Gas Act, sec. 16.) 

Natural Gas Act, sections 4 and 5 (U.S. C. 717c, 717d): Commis- 
sion may regulate the services, rates and charges of natural gas com- 
panies engaged in the transportation or sale for resale of natural gas in 
interstate commerce. (See Federal Power Act, secs. 205 and 206.) 

Natural Gas Act, section 8 (15 U. S. C. 717g): Regulates the ac- 
counts kept by natural gas companies and determines the accounts 
in which particular outlays and receipts shall be entered. (See 
Federal Power Act, sec. 301.) 

Natural Gas Act, section 9 (15 U.S. C. 717h): Regulates the depre- 
ciation practices of natural gas companies. (See Federal Power Act, 
sec. 302.) 

Natural Gas Act, section 10 (15 U. S. C. 717i): The Commission 
prescribes annual and other periodic or special reports required to be 
filed by natural gas companies. (See Federal Power Act, sec. 304.) 

Natural Gas Act, section 16 (15 U.S. C. 7170): A general grant of 
authority to prescribe rules necessary or appropriate to carry out the 
provisions of the act. (See Federal Power Act, sec. 309.) 
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(b) The Commission, only, has authority to exercise the powers 
listed in paragraph (a). 

(c) None of the powers listed in paragraph (a) can be delegated to 
subordinate authorities within the Commission. 


Answer to question 2 


2. Section 309 of the Federal Power Act and section 16 of the 
Natural Gas Act contain general grants of authority to make necessary 
rules. The Commission also has general authority to promulgate 
rules of practice and procedure. See section 308 (b) of the Federal 
Power Act and section 15 (b) of the Natural Gas Act. These sections 
are seldom resorted to as sole authority for a rule for the reason that 
the more specific grants listed in paragraph 1 (a), above, are, in prac- 
tically all situations, sufficient to carr y out the purposes of the two 
acts. These general provisions of the two acts are identical and 
provide: 

Sec. 309. The Commission shall have power to perform any and all acts, and 
to prescribe, issue, make, amend, and rescind such orders, rules, and regulations 
as it may find necessary or appropriate to carry out the provisions of this Act. 
Among other things, such rules and regulations may define accounting, technical, 
and trade terms used in this Act; and may prescribe the form or forms of all state- 
ments, declarations, applications, and reports to be filed with the Commission, 
the information which they shali contain, and the time within which they shall 
be filed. Unless a different date is specified therein, rules and regulations of the 
Commission shall be effective thirty days after publication in the manner which 
the Commission shall prescribe. Orders of the Commission shall be effective on 
the date and in the manner which the Commission shall prescribe. For the pur- 
poses of its rules and regulations, the Commission may classify persons and 
matters within its jurisdiction and prescribe different requirements for different 
classes of persons or matters. All rules and regulations of the Commission shall 
be filed with its secretary and shall be kept open in convenient form for public 
inspection and examination during reasonable business hours. 

Sec. 308. (b) All hearings, investigations, and proceedings under this Act shall 
be governed by rules of practice and procedure to be adopted by the Commission 
and in the conduct thereof the technical rules of evidence need not be, 
applied. * * * 


Answer to question 3 


The Commission’s general rules and regulations include rules of 
practice and procedure, regulations under the Federal Power and 
Natural Gas Acts, uniform systems of accounts for public utilities, 
licensees, and natural gas companies, rules governing the preservation 
of records of public utilities and licensees and statements of general 
policy and interpretations under both acts. All of these are rules of 
general applicability and are codified in title 18, chapter I, Code of 
Federal Regulations, and are prescribed or amended pursuant to the 
formal rulemaking procedures of the Administrative Procedure Act. 
Substantive rules are ordinarily of particular applicability and flow 
from the various functions listed in answer to question 1. 

(a) Manner of collection of data for determination. 

I. Procedural rules —The data used as a basis for procedural rules, 
including rules of practice, has come from 2 principal sources: the 
Commission’s experience over the past 36 years which determined the 
need for certain of the rules and the requirements of the Administra- 
tive Procedure Act. Other sources have been proposals made by 
individuals or interested groups of the industries regulated. Account- 
ing regulations were drafted in cooperation with the NARUC. 
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IT. Substantive rules —Substantive rules are ordinarily of particular 
applicability. Insofar as they are general, see answer to 3 (a) J, 
above. One primary source of both gener al and individual rulings is 
the annual financial and engineering reports required to be filed by 
all subject to the Commission’s jurisdiction. Interested State and 
Federal agencies supply much data upon request or in response to 
invitation, particularly in connection with the licensing functions 
listed in 1 (a), above. 

III. General statements of policy—The Commission has not issued 
rules for the sole purpose of making general statements of policy, but 
it has included general statements of policy in rules covering specified 
actions. (18 CFR, pt. 2.) 

IV. Interpretative rules.—Interpretations (18 CFR, pt. 2) are not 
the result of collected data but are determined by the needs of regula- 
tion. They relate almost exclusively to interpretation of the Com- 
mission’s organic statutes and in some instances by the Commission’s 
endeavor to simplify its procedures. 

V. Statements of the general course and method by which functions are 
channeled and determined.—No data is collected from without the 
agency in connection with its statements of general course and method 
of operation. 

VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files —No 
data w as collected from outside the agency with respect to the Com- 
mission’s recent rule relating to the availability of information to the 
public (order No. 186, 18 CFR 1.36). 

The Commission, however, was made aware of some of the needs 
of the public by the recent hearings held by the Special Subcommittee 
on Government Operations. 

VII. Rules relating to public property, including the use and disposi- 
tion of land.—As to rules relating to public property, the Commis- 
sion’s jurisdiction is not so much of a proprietary nature as it is 
regulatory. Part I of the Federal Power Act provides for the licensing 
of hydroelectric projects upon navigable waters and public lands of 
the United States. Its rulemaking functions in this connection are 
listed in 1 (a), above, and the collection of data upon which deter- 
minations are made are described in 3 (a) J, and JI, above. 

VIII. Rules relating to the making of loans to public or private 
parties.—Not concerned—no lending jurisdiction. 

IX. Rules relating to the making of grants of public funds to ee 
and public parties for rehabilitation, educational, and other purposes 
Not concerned—no public grant authority. 

X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts—Not concerned—no contracting functions. 

XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon.—Not concerned— 
no practice manual has been promulgated. 

XIT. Rules of practice.—As to rules of practice, see response 3 (a) 
I, above. 

XIII. Rules relating to agency management, organization, and 
personnel.—No data is collected from outside the agency in connection 
with rules relating to agency management. 

(b) Extent of notice to interested persons. 

I. Procedural rules.—Notice is published in the Federal Register 
and mailed to interested parties, including State and Federal agencies. 
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IT. Substantive rules—Notice, either of the proposed action or of 
the application for an authorization to which the rule may be ancillary, 
is published in the Federal Register and mailed to interested parties, 
including State and Federal agencies. Notices of applications for 
hydroelectric licenses and preliminary permits are also published in 
the newspapers in the county or counties where the project is located. 
[Federal Power Act sec. 4 (e), (f).] In other cases notice is given 
wherever the Federal Power or Natural Gas Acts permit or require a 
hearing or opportunity for hearing. [See response to question 4, 
below.| 

ITI. General statements of policy.—See answer to 3 (a) III, above. 

IV. Interpretative rules—V. Statements of the general course and 
method by which functions are channeled and determined.—These types 
of rules are generally issued without recourse to prior notice and public 
procedure but upon issuance are published and served on interested 
parties as described in 3 (6) I, above. 

VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files —The 
Commission’s recently revised rules in this regard were adopted with- 
out prior notice and hearing thereon, but were, upon issuance, pub- 
lished and served on interested parties as described in 3 (6) I, above. 

VII. Rules relating to public property, including the use and dispo- 
sition of land.—Subject to the description thereof in 3 (a) VII, above, 
these rules when of general applicability are promulgated after notice 
as described in 3 (6) I, above, or, when hearing is permitted or required 
as provided by the statutory provisions set out in the response to 
question 4, below. 

VIII. Rules relating to the making of loans to public or private 
parties—I X. Rules relating to the making of grants of public funds to 
private and public parties for rehabilitation, educational, and other pur- 
poses—X. Rules or instructions relating to standards for negotiation of 
and the grant of contracts.—No rules issued in these categories. 

XI. Practice manuals for field or other agency personnel explaining the 
law administered or the agency’s policies thereon.—No practice manuals 
have been issued. 

NII. Rules of practice.—These rules are not required to be issued 
pursuant to the formal procedures of the Administrative Procedure 
Act but the Commission, in order to comply with the spirit of that act, 
has made a practice of giving notice as described in 3 (6) I, above, 
whenever it is of the opinion that the public interest would be served 
thereby. (See order No. 185, submitted herewith.) 

XIII. Rules relating to agency management, organization, and per- 
sonnel.—No notice is given with respect to rules relating to agency 
management, etc. 

(c) Hearing and extent of public participation therein. 

I. Procedural rules —With respect to procedural rules, bearings are 
not generally beld but in the notice of the proposed rulemaking the 
Commission writes the submission of views and comments in writing. 
Where such comments indicate the need therefore, an opportunity 
for oral participation is provided. No evidence is taken in such @ 
proceeding, however. 

IT. Substantive rules —In general with substantive rules which are 
of particular applicability, opportunity to psrticipate is provided by 
the invitation in the notice, whether or not a hearing be held. Hear- 
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ings are held either when required by statute (see response to question 
4, below) or when the Commission believes it to be required by the 
public interest. 

ITI. General statemenis of policy—IV. Interpretative rules—V. 
Statements of the general course and method by which functions are 
channeled and determined—No hearing or public participation is 
provided for in connection with rules of these types. 

VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files—No 
hearing or public participation in promulgation of the Commission’s 
recent revision of this rule. 

VII. Rules relating to public property, including the use and dis- 
position of land.—When of general applic ability, these rules are 
adopted as described in 3 (e) J, “abov e, or, if of particular applicability, 
as described in 3 (c) IJ, above. 

VIII. Rules relating to the making of loans to public or private 
parties—IX. Rules relating to the making of grants of public funds to 
private and public parties for rehabilitation, educational, and other 
purposes—X. Rules or instructions relating to standards for negotia- 
tions of and the grant of contracts—XI. Practice manuals for field or 
other agency personnel explaining the law administered or the agency’s 
policies thereon.—No hearing or public participation provided. 

XII. Rules of practice—Opportunity for submission of comments 
and possible oral presentation as described in 3 (e) I, above. 

XIII. Rules relating to agency management, organization, and per- 
sonnel.—No hearing or public participation provided. 

(d) Extent of agency statement of reason for rules adopted. With 
respect to all categories of rules listed in question 3, except VIIJ, LX, 
X, XJ, in which no rules have been promulgated, the Commission 
gives a full statement of the reasons for which the rules were adopted. 
This is true whether the rules be of general or particular applicability. 
The only exception would be presently effective rules which were 
adopted many years ago and for which no particular reasons may 
have been given at the time. All rules or amendments adopted in 
the recent past have been accompanied by a statement of reasons 
either in the notice of proposed rulemaking or in the order of issuance. 

(e) Manner of public or other dissemination or availability of rules. 
With respect to all categories of rules issued, those of general applica- 
bility are published in the Federal Register, sent to interested parties, 
and codified in the Code of Federal Regulations. They are also avail- 
able at the offices of the Commission upon request gratis, or in pamph- 
let form for a fee. Rules of particular applicability are served upon 
affected or interested parties, are available upon request at the office 
of the Commission and are published in permanent form in the Federal 
Power Commission Reports. 





Answer to question 4 


4. (a) Notice—(b) Hearing.—The letters preceding the following 
statutory provisions indicate the two subdivisions (a) and (b) of the 
question in which each is included. Since uniformity is observed in 
connection with type of notice, hearing, and record, a comprehensive 
description thereof follows the response to paragraph (c) of this ques- 
tion. 
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(a) (b) Federal Power Act, section 10 (e): 


* * * Provided, That when licenses are issued involving the use of Government 
dams or other structures owned by the United States or tribal lands embraced 
within Indian reservations the Commission shall * * * fix a reasonable annual 
charge for the use thereof, and such charges may with like approval be readjusted 
by the Commission at the end of twenty years after the project is available for 
service and at periods of not less than ten years thereafter upon notice and ~ 
portunity for hearing: * * *. 


(a) (b) Federal Power Act, section 14: 


* * * The net investment of the licensee in the project or projects so taken and 
the amount of such severance damages, if any, shall be determined by the Commis- 
sion after notice and opportunity for hearing. * * * 


(a) (b) Federal Power Act, section 20: 


* * * The administration of the provisions of this section, so far as applicable, 
shall be according to the procedure and practice in fixing and regulating the rates, 
charges, and practices of railroad companies as provided in the Act to regulate 
commerce, approved February 4, 1887, as amended, and that the parties subject 
to such regulation shall have the same rights of hearing, defense, and review as 
said companies in such cases, * * * 


(a) (b) Federal Power Act, section 202 (6): 


Whenever the Commission, upon application of any State commission or of 
any person engaged in the transmission or sale of electric energy, and after notice 
to each State commission and public utility affected and after opportunity for 
hearing, finds such action necessary or appropriate in the public interest it may 
by order direct a public utility (if the Commission finds that no undue burden will 
be placed upon such public utility thereby) to establish physical connection of 
its transmission facilities with the facilities of one or more other persons engaged 
in the transmission or sale of electric energy, to sell energy to or exchange energy 
with such persons: Provided, That the Commission shall have no authority to 
compel the enlargement of generating facilities for such purposes, nor to compel 
such public utility to sell or exchange energy when to do so would impair its 
ability to render adequate service to its customers. * * * 


(a) (6) Federal Power Act, section 205 (e)—(a) (6) Natural Gas 
Act, section 4 (e): 


Whenever any such new schedule is filed the Commission shall have authority, 
either upon complaint or upon its own initiative without complaint, at once, 
and, if it so orders, without answer or formal pleading by the public utility, but 
upon reasonable notice, to enter upon a hearing concerning the lawfulness of 
such rate, charge, classification, or service; and, pending such hearing and the 
decision thereon, the Commission, upon filing with such schedules and delivering 
to the public utility affected thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule and defer the use of such 
rate, charge, classification, or service, but not for a longer period than five months 
beyond the time when it would otherwise go into effect; and after full hearings, 
either completed before or after the rate, charge, classification, or service goes into 
effect, the Commission may make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become effective. * * * 


(b) Federal Power Act, section 206 (a)—(b) Natural Gas Act, 
section 5 (a): 


Whenever the Commission, after a hearing had upon its own motion or upon 
complaint, shall find that any rate, charge, or classification, demanded, observed, 
charged, or collected by any public utility for any transmission or sale subject to 
the jurisdiction of the Commission, or that any rule, regulation, practice, or con- 
tract affecting such rate, charge, or classification is unjust, unreasonable, unduly 
discriminatory or preferential, the Commission shall determine the just and 
reasonable rate, charge, classification, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the same by order. 
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(a) (6) Federal Power Act, section 207: 


Whenever the Commission, upon complaint of a State commission, after notice 
to each State commission and public utility affected and after opportunity for 
hearing, shall find that any interstate service of any public utility is inadequate 
or insufficient, the Commission shall determine the proper, adequate, or sufficient 
service to be furnished, and shall fix the same by its order, rule, or regulation: * * * 

(a) (b) Federal Power Act, section 301 (a)—(a) (6) Natural Gas 
Act, section 8 (a): 

* * * Provided, however, That nothing in this Act shall relieve any public 
utility from keeping any accounts, memoranda, or records which such public 
utility may be required to keep by or under authority of the laws of any State. 
The Commission may prescribe a system of accounts to be kept by licensees and 
public utilities and may classify such licensees and public utilities and prescribe 
a system of accounts for each class. The Commission, after notice and oppor- 
tunity for hearing, may determine by order the accounts in which particular out- 
lays and receipts shall be entered, charged, or credited. * * * 

(b) Federal Power Act, section 302 (a)—(b) Natural Gas Act, 
section 9 (a): 

The Commission may, after hearing, require licensees and public utilities to 
carry a proper and adequate depreciation account in accordance with such rules, 
regulations, and forms of account as the Commission may prescribe. * * * 

(a) Federal Power Act, section 302 (b)—(a) Natural Gas Act, 
section 9 (b): 

The Commission, before prescribing any rules or requirements as to accounts, 
records, or memoranda, or as to depreciation rates, shall notify each State com- 
mission having jurisdiction with respect to any public utility involved, and shall 
give reasonable opportunity to each such commission to present its views, and 
shall receive and consider such views and recommendations. 

(c) Record of the hearing.—None of the provisions set out immedi- 
ately above make any provision for a record of the hearing. How- 
ever, section 308 (a) of the Federal Power Act and section 15 (a) of 
the Natural Gas Act contain identical provisions which read as follows: 

“Hearings under this Act may be held before the Commission, any member or 
members thereof or any representative of the Commission designated by it, and 
appropriate records thereof shall be kept. * * *” 

Notice, hearing, and record.—In all cases where a hearing is held, 
notice thereof is published in the Federal Register and copies are 
mailed to affected or interested parties. Formal hearings are held 
before a presiding examiner appointed pursuant to section 11 of the 
Administrative Procedure Act and a stenographic record of the hear- 
ings is preserved. 

Answer to question 6 


(a) Written submissions of views.—In general, all notices of appli- 
cations for the various types of authorizations granted by the Com- 
mission, whether or not a hearing is to be held, invite comments, 
protests, or petitions to intervene. Notices of proposed rulemaking 
include the same invitation. (See 18 CFR 1.19 (a).) 

(b) The forms for written submissions.—There is no set form for 
written submission of views where no formal hearing is set. Protests 
may be formal or informal. See title 18, Code of Federal Regulations, 
section 1.10. As to the formal requirements with respect to pleadings, 
documents, and other papers filed in Commission proceedings, see 
title 18, Code of Federal Regulations, sections 1.15, 1.16, and 1.17. 

(c) Oral submissions.—Oral submissions, as authorized by order of 
the Commission or the presiding examiner in formal proceedings, are 
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permitted when warranted by the nature of the proceedings, the com- 
plexity or importance of the issues of law or fact and the public 
interest. See title 18, Code of Federal Regulations, sections 1.29 (b) 
and 1.31 (d). 

(d) Intervention.—Federal Power Act, section 308 (a), Natural Gas 
Act, section 15 (a), and the Commission’s rules in title 18, Code of 
Federal Regulation, section 1.8 provide for participation in proceed- 
ings by intervention upon notice by State regulatory bodies or upon 
petition by a person claiming a right to intervene or an interest of such 
a nature that would make his participation necessary or appropriate 
in the public interest. 

(e) Consolidation of proceedings.—Section 1.20 (b) of the Commis- 
sion’s rules provides for consolidation of proc eedings involving a 
common question of law or fact. The Commission’s secretary is also 
authorized by section 1.20 (a) to schedule hearings which he may 
consolidate. Consolidation may be upon the Commission’s own 
motion or upon motion of a party or staff counsel. 

(f) Initial or recommended decisions.—Unless otherwise ordered by 
the Commission, initial or recommended decisions are rendered by a 
presiding examiner. See title 18, Code of Federal Regulations, 
section 1.30 (a), (b). The rules, section 1.30 (c), provide for the 
waiver or omission of the intermediate decision procedure under cer- 
tain circumstances. In rulemaking proceedings the Commission may 
render a final decision upon a finding upon the record that due and 
timely execution of its functions imperatively and unavoidably so 
requires. 

(g) Appeals therefrom.—Appeals from intermediate decisions are 
taken by the filing of exceptions to such decision. See title 18, Code 
of Federal Regulations, section 1.31. Briefs are ordinarily ordered 
and an opportunity for oral argument is often provided. 


Answer to question 6 


(a) The Commission has often afforded public participation in rule- 
making where not required to do so by statute. Actually, its rule 
(18 C. F. R. 1.19] is broader than is required by the Administrative 
Procedure Act. Except in unusual circumstances even rules of prac- 
tive and procedure are adopted after the formal notice and public 
procedures provided by section 4 of the Administrative Procedure Act. 
The Commission has shown an intention of complying not only with 
the letter but the spirit of that act and is prone to permit participa- 
tion wherever it believes that the public interest will be served there- 
7 _ time permits. 

) In no instance has the Commission found that notice and pub- 
lie abs ipation is contrary to the public interest, and only rarely has 
such procedure been found to be impractical or unnecessary, viz, in 
prescribing informational report forms or amending rules to clarify 
the interpretation thereof. 


Answer to question 7 


Except in one instance described below, the Commission has not 
found it necessary to modify or suspend its rules in particular cases. 
Amendment or repeal of rules results from changing circumstances as 
to the suitability or need for a particular rule. The experience gained 
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by operation under particular rules may indicate that a change is 
advisable or in the public interest. In any event, the same formality 
observed in the original rulemaking is followed ‘where rules, or the 
rulemaking procedure, is amended or repealed. 

The Commission’s rule with respect to the filing of changes in rate 
schedules (18 C. F. R. 154.94) as applied to independent producers of 
natural gas was modified in 2 instances (orders Nos. 180 and 188) 
to permit changes reflecting reductions in the Texas occupation tax 
to be filed upon less than the 30-day notice required by the rule and 
permitting the filing of simplified data in support of the change. 
Ordinarily, as stated above, modifications would follow a uniform 
procedure but in these instances they were ad hoc. 


Answer to question 8 


Petitions for issuance, amendment, or repeal of rules are provided 
for in title 18, Code of Federal Regulations, section 1.7 (b), and are 
required to set forth facts claimed to constitute grounds for the request. 
Such petitions would be reviewed by the staff followed by recommenda- 
tions to the Commission as to the action to be taken thereon. Whether 
or not a refusal by the Commission to grant such a request would be 
reviewable is problematical, but, in any event, appeals from all final 
orders of the Commission are provided in Federal Power Act, section 
313, and Natural Gas Act, section 19, following denial of an applica- 
tion for rehearing—a prerequisite to judicial review. See title 18, 
Code of Federal Regulations, section 1.34. 

The Commission has never received any formal petitions relating 
to rulemaking. It has received, however, suggestions from indi- 
viduals, representatives of the industries regulated, and counsel 
appearing before the Commission for general rules on specific subjects 
or for amendments. ‘These suggestions received the same considera- 
tion that would be accorded formal petitions and several have been 
adopted, though, because of the informality attendant upon their 
submission, no definite figures as to their number can be given since 
no records have been kept. 


Answer to question 9 


(a) The Commission’s functions with respect to military, naval, or 
foreign affairs are negligible. Under Federal Power Act, section 202 
(b), (c), (d), the Commission may direct or approve the interconnec- 
tion of electric facilities where required, inter alia, by a state of war. 
The procedural rules relating to these functions are contained in title 
18, Code of Federal Regulations, part 32. By the same token, the 
proportion of the Commission’s rules relating to these functions is 
negligible. 

(6) The Commission does not have a large staff, so the proportion 
of its rules relating to agency management is likewise negligible. 

(c) The Commission has no functions with respect to property, 
loans, grants, etc., and, as a consequence, has issued no rules with 
respect thereto. 

Because of the nature of the Commission’s functions with respect 
to (a), above, there is no reason why public participation should not 
be permitted. Since the matters in (6) relate solely to the internal 
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housekeeping functions of the Commission, there is no apparent 
reason why public participation would be desirable or in the public 
interest. 

The Commission has no statutory authority for organizing, and, 
therefore, does not utilize “advisory groups” in the technical sense of 
that term. Groups of industry representatives do, from time to time, 
however, submit proposals regarding rulemaking problems before the 
Commission for general consideration. They do, also, enter appear- 
ances in formal proceedings where their position is related to the sub- 
ject matter. Such groups have included chambers of commerce, the 
National Coal Association, Independent Natural Gas Assoc iation of 
America, groups of electric cooperatives, and natural-gas producers 
and royalty owners. 

Answer to question 10 


(a) The Commission has no general practice of reciting that all 
relevant matter presented in informal proceedings has been considered. 
For years, however, the Commission has followed the practice of 
considering all relevant matter presented to it in any proceeding, be 
it formal or informal, although it does not list informal submissions 
nor categorize them in the recitals. 

(b) The Commission’s rules do not designate the type of submission 
which will be considered relevant. 


Answer to question 11 


All but one of the Commission’s rules of general applicability 
issued during the past 2 years were made effective less than 30 days 
after date of issuance. Approximately half were adopted after notice 
and opportunity to comment hereon. [Copies of each of the 18 orders 
promulgating or amending rules during the past 2 years are available 
in the committee files. | 

Thus, prior notice of the proposed rulemaking was one considera- 
tion that led to their being made effective upon issuance. In 2 or 3 
instances the action required under the rule would not have to be 
taken until more than 30 days had expired. Other rules, particularly 
those strictly involving matters of practice and procedure issued with- 
out prior notice, either eased prior requirements, waived existing re- 
quirements, or made ae iges that could be made effective immediate ly 
without imposing substantial burdens upon those affected thereby. 
In one instance (order No. 182) a 6-month period was provided during 
which the persons affected had the option of complying with the 
amended rule or the prior existing rule. 

(b) The Commission has not found it necessary to issue any sub- 
stantive rules of general applicability since 1949. In that year the 
rule (order No. 148) issued after prior notice and opportunity to com- 
ment was one which, in effect, recognized certain exemptions from the 
certific ating requirements of the Natural Gas Act. On November 20, 
1956, the Commission issued order No. 193 (docket No. R-—155) pre- 
scribing procedures to be followed by natural-gas companies in emer- 
gencies before requisite certificates have been issued. 


95899—57—pt. 11b——-8 
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Answer to question 12 


The Commission has no specific statutory authority to issue emer- 
gency rules of general applicability. It does, however, have general 
authority to perform all acts and to issue such orders, rules, and 
regulations as it may find necessary or appropriate to carry out the 
provisions of both the Federal Power and Natural Gas Acts (Federal 
Power Act, sec. 309; Natural Gas Act, sec. 16). 

It is not entirely clear whether or not the provisions of the Federal 
Power Act, section 202 (c), are the type intended to be included in 
the question. That section provides: 


During the continuance of any war in which the United States is engaged, or 
whenever the Commission determines that an emergeney exists by reason of a 
sudden increase in the demand for electric energy, or a shortage of electric energy, 
or of facilities for the generation or transmission of electric energy, or of fuel or 
water for generating facilities, or other causes, the Commission shall have au- 
thority, either upon its own motion or upon complaint, with or without notice, 
hearing, or report, to require by order such temporary connections of facilities 
and such generation, delivery, interchange, or transmission of electric energy as 
in its judgment will best meet the emergency and serve the public interest. If 
the parties affected by such order fail to agree upon the terms of any arrangement 
between them in carrying out such order, the Commission, after hearing held 
either before or after such order takes effect, may prescribe by supplemental order 
such terms as it finds to be just and re asonabie, including the compensation or 
reimbursement which should ie paid to or by any such party. 


No rules of this type have been promulgated within the last 2 
years. 
Answer to question 13 





We do not interpret question 13 as having any applicability to 
this agency, but, on the assumption that it refers to emergency rules 
considered in question 12, no rulings have been issued in the last 2 
years except one issued pursuant to the Federal Power Act, section 
202 (c), set forth “pero (In the Matter of Commonwealth Edison Co.., 
et al., docket No. E-6379, 16 F. P. C. 823). That ruling is as follows: 
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Before Commissioners Seaborn L. Digby, Acting Chairman; Frederick Stueck, 
William R. Connole, and Arthur Kline. 
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In the Matters of Commonwealth Edison Company, Wisconsin Electric Power 
Company 















ORDER SUPPLEMENTING 
DIRECTING 


ORDER 
MAINTENANCE 


DETERMINING 
AND USE OF 


EMERGENCY AND APPROVING 
PERMANENT INTERCONNECTION 


AND 









(Issued August 8, 1956) 


On July 26, 1956, Commonwealth Edison Company (Edison) filed a supple- 
mental application pursuant to section 202 (c) of the Federal Power Act requesting 
temporary authority at least through September 30, 1956, to increase the capacity 
of the Waukegan-Kenosha Interconnection from 80,000 kva to 150,000 kva upon 
the condition that use of the interconnection shall not affect the jurisdictional 
status of Edison under the Act. 

The interconnection, which provides for the interchange of electric energy 
between Edison’s system and the system of Wisconsin Electric Power Company 
(WEPCo), was authorized under section 202 (c) of the Act by the Commission’s 
order issued November 9, 1951, in Docket Nos. E-6379, E-6380, and E-6381. 
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However, the restrictions on the availability of generating capacity which ob- 
tained at the time of such order now no longer obtain. On May 22, 1956, Edison 
and WEPCo filed a joint application in Docket No. E-6681 pursuant to section 
202 (d) of the Act for authority to use and enlarge the Waukegan-Kenosha Inter- 
connection without the jurisdictional status of either applicant being affected. 
Action on such application awaits the completion of an investigation by the staff 
and other proceedings to determine whether the two applicants are not otherwise 
subject to the jurisdiction of the Commission as required by section 202 (d). 

The present application sets forth that, as of June 1956, at the time of peak 
load, Edison’s capacity, after reductions for overhaul outages and limitations 
because of high water temperatures, amounted to 3,431,000 kilowatts, which, 
together with firm purchase capacity of 35,000 kilowatts, fell 89,000 kw. short of 
the load; and that, even during the steel strike in July, Edison’s capacity provided 
a reserve in excess of the load of but 159,000 kilowatts. Edison estimates that 
its available capacity in August will amount to 3,667,000 kw. compared to a load 
of 3,660,000 kw. and in September will amount to 3,488,000 kw. compared to a load 
of 3,560,000 kw. 

As an example of the lack of reserve generating capacity on Edison’s system, 
the application refers to conditions which arose on June 12, 1956, when a unit at 
the State Line Station tripped off the system. As a result, the system frequency 
fell below normal, certain tie lines opened, and the loss of generating and tie-line 
capacity made it necessary for Edison to drop a maximum of 365,000 kw. of load. 
The application also refers to the explosion on December 19, 1954, at Edison’s 
Ridgeland station eliminating 160,000 kw. of owned generating capability and the 
flooding in October 1954 of the Fisk and Crawford generating stations resulting 
in a temporary loss of 779,000 kw. of generating capability. 

The Commission finds: 

(1) The emergency determined by the Commission’s order issued November 9, 
1951, no longer exists but a present emergency exists, and will continue to exist 
through a period that may extend as late as September 30, 1956, in the area served 
by Edison within the meaning of section 202 (c) of the Act. 

(2) The proposed increase in the capacity of the Waukegan-Kenosha Intercon- 
nection and its continued maintenance and use through September 30, 1956, will 
assist in meeting the emergency, will be in the public interest, and should not affect 
the status of Edison or WEPCo under the Act. 

The Commission orders: 

(A) An increase in the capacity of the Waukegan-Kenosha Interconnection 
from 80,000 kv.-a. to 150,000 kv.-a. and the continued maintenance and use of such 
interconnection is approved and directed through September 30, 1956, and such 
maintenance and use shall not affect the jurisdictional status of Edison or WEPCo. 

(B) The Commission’s order issued November 9, 1951, is amended to the extent 
inconsistent with this order. 

By the Commission. Commissioner Kline not participating. 


J. H. Gurrive, Acting Secretary. 
Answer to question 14 


(a) The Commission has encountered no difficulty in determining 
the intent of Congress with respect to any of its rulemaking powers. 
The statutory language is entirely adequate. 

(6) No problems of meaning of statutory language have been en- 
countered. 

(c) No congressional standards relating to rulemaking in either 
the Federal Power Act or the Natural Gas Act have been changed since 
their original enactment. 

(d) The Commission is primarily a regulatory agency and, as such, 
discretion would appear to be implicit in its rulemaking authority. 
There is only ene instance of the use of the word “discretion” in its 
statutory authority (Federal Power Act, sec. 10 (d)). The expression 
‘“‘as the Commission may deem equitable’’ is found in the Federal Power 
Act, section 10 (f), and ‘‘in its judgment” is found in the Federal Power 
Act, section 202 (2). Scattered throughout the other sections listed 
in the response to question 1 (a), above, are requirements that the 




























































































1448 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


Commission find that its proposed actions be “necessary or appro- 
priate” in the public interest, or that rates are ‘just and reasonable.” 
ea involve an exercise of agency discretion. 

) The Commission has not found that any greater specification 
of ‘tadeabee'y standards is necessary with relation to its rulemaking 
authority except with respect to rate fixing under the Natural Gas 
Act. By reason of the apparent limitations imposed by the United 
States Court of “seh oe ~ for the District of Columbia Circuit in City 
of Detroit v. F. P. C. (230 F. 2d 810, certiorari and rehearing denied 
October 8, 1956, 4 eanckes 19, 1956), the Commission is of the 
opinion that sections 4 and 5 of the Natural Gas Act should be 
amended to enlarge the scope of its discretion, so that the Commission 
may weigh the interests of the consumer in low rates with the necessity 
of providing assurance of future gas supplies. The Commission also 
believes that it should be relieved from the mandatory requirement 
apparently recognized by the United States Court of Appeals for the 
District of Columbia Circuit in City of Detroit v. F. P. C., supra, for 
determining and considering costs of and revenues from other products 
sometimes obtained in conjunction with the production of natural 
gas, including oil and liquid hydrocarbons. 

({) The Commission has recommended that it be given discretion 
to dispense with hearings on those applications for certificates of 
public convenience and necessity under section 7 of the Natural Gas 
Act which in its opinion do not appear to be necessary, desirable, or 
required for the protection of the public interest. It has recommended 
to Congress that it be given broader discretion to permit temporary 
natural ; gas service during emergencies under section 7 of the Natural 
Gas Act. The Commission has recommended to C ongress that it be 
given authority to suspend the rate, charge, classification, or service 
for the sale of natural gas for resale for industrial use only, authority 
which it does not now have under section 4 of the Natural Gas Act. 
As previously mentioned, the Commission has also recommended to 
Congress that it be given wider discretion in the selection of formula 
for the fixing of just and reasonable rates under sections 4 and 5 of 
the Natural Gas Act in the light of certain decisions by the courts. 








FEDERAL PowrR CoMMISSION, 

Washington 25, January 28, 1957. 
Hon. Witu1am L. Dawson, 

Chairman, Committee on Government Operations, United States 
House of Representatives, House Office Building, Washington 
26, D.C. 

Dear Mr. Dawson: In reply to your letter of November 19, 1956, 
there are submitted herewith 12 copies of our answers to part II of the 
committee’s questionnaire on administrative organization, proce- 
dure, and practice. We have endeavored to make our answers com- 
pletely responsive to the questions asked, but if the committee needs 
any further information, do not hesitate to so advise us. 

Sincerely yours, 
JEROME K. KuyKENDALL, Chairman. 


Enclosure No. 52985. 
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Il. ApsuDICATION 
Answer to question 1 


(a) Based upon the definitions in paragraphs (c), (d), and (e) of 
section 2 of the Administrative Procedure Act, the Federal Power 
Commission classifies as adjudication the following provisions of the 
Federal Power and Natural Gas Acts: 

Federal Power Act, section 4 (b) (16 U.S. C. 797 (b)): Authorizes 
the Commission to determine the actual legitimate original cost of 
non-Federal hydroelectric projects licensed by the Commission. 
Under an amendment approved in 1953 (67 Stat. 587) State and mu- 
nicipal licensees, except with respect to project No. 2000 (St. Law- 
rence), are exempt from the requirements of this section that licensees 
file a statement of such original cost. 

Federal Power Act, section 4 (e) (16 U. S. C. 797 (e)): Authorizes 
the Commission to issue licenses for the purpose of constructing, oper- 
ating, and maintaining hydroelectric power projects on streams or 
other bodies of water over which Congress has jurisdiction or on public 
lands or to utilize surplus water or waterpower from Government 
dams. 

Federal Power Act, section 4 (f) (16 U. S. C. 797 (f)): Authorizes 
the Commission to issue preliminary permits for the purpose of enabl- 
ing applicants for a license to secure the data required for the filing 
of a license application. 

Federal Power Act, section 4 (g) (16 U. S. C. 797 (g)): Authorizes 
the Commission to issue appropriate orders to conserve and utilize 
the navigation and waterpower resources of a region to be occupied 
for the purpose of developing electric power. Under this section the 
Commission investigates occupancy by unlicensed projects to deter- 
mine authorization, if any, required under the Federal Power Act. 

Federal Power Act, section 6 (16 U. S. C. 799): Alteration or sur- 
render of a license may be effected only upon mutual agreement 
between the licensee and the Commission. 

Federal Power Act, section 7 (a) (16 U. S. C. 800 (a)): In issuing 
permits or licenses the Commission must determine which of conflict- 
ing proposals are best adapted to develop in the public interest the 
water resources of the region. If plans are equally well adapted, 
preference must be given to applications submitted by States and 
municipalities. 

Federal Power Act, section 7 (b) (16 U.S. C. 809 (b)): Requires the 
Commission to determine whether the development of any water 
resources for public purposes should be undertaken by the United 
States, itself. 

Federal Power Act, section 8 (16 U. S. C. 801): Authorizes the 
Commission to approve the voluntary transfer of licenses. 

Federal Power Act, section 10 (a) (16 U. S. C. 803 (a)): Licenses 
for hydroelectric projects are issued only for such pesieenh as the 
Commission determines will be best adapted to a comprehensive plan 
for improving or developing a waterway for stated public purposes. 

Federal Power Act, section 10 (b) (16 U.S. C. 803 (b)): Authorizes 
the Commission to approve alterations or additions to project works 
not in conformity with the originally approved plans of the licensed 
project. 





1450 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


Federal Power Act, section 10 (d) (16 U.S. C. 803 (d)): Authorizes 
the Commission to determine whether amortization reserves estab- 
lished out of surplus earned in excess of a specified reasonable rate of 
return after the first 20 years of operation of a licensed project shall 
be held until the termination of the license or applied from time to 
time in reduction of the net investment mn the pe. 

Federal Power Act, section 12 (16 U.S. C. 805): Requires the Com- 
mission to determine whether the needs of navigation require the 
construction of locks or other navigation structures in connection with 
licensed project works. 

Federal Power Act, section 13 (16 U. S. C. 806): Commission is 
authorized to terminate a license where construction has not been 
commenced within the time specified in the license. 

Federal Power Act, section 14 (16 U.S. C. 807): Requires the Com- 
mission to determine the net investment of a licensee in a project 
acquired by the United States at the end of the license period or 
acquired by a new licensee at expiration of license and a new license is 
issued under section 15. 

Federal Power Act, section 15 (16 U. S. C. 808): Authorizes the 
Commission to issue a new license for a project not taken over by the 
United States at the expiration of the original license to the original 
licensee or a new licensee. 

Federal Power Act, section 16 (16 U. S. C. 809): Requires the Com- 
mission to determine the compensation to be paid to a licensee for a 
project taken over by the United States for military uses. 

Federal Power Act, section 23 (a) (16 U.S. C. 816): Requires the 
Commission to determine the fair value of licensed projects constructed 
prior to 1920 under a valid Federal permit issued prior to that date 
which is being surrendered in exchange for a license. 

Federal Power Act, section 23 (b) (16 U.S. C. 817): Requires the 
Commission to determine whether a proposed project is required 
be licensed under the act. 

Federal Power ct, section 24 (16 U.S. C. 818): Requires the Com- 
mission to determine whether a proposed entry upon power-site reser- 
vations would injure or destroy the value of such lands for power 
purposes. 

Federal Power Act, section 26 (16 U.S. C. 820): The Commission 
is authorized to request the Attorney General to institute equity pro- 
ceedings for the purpose of revoking a license for violation of its terms. 

Federal Power Act, section 202 (e) (16 U.S. C. 824a (e))—Natural 
a Act, section 3 (15 U. S. C. 717b)—Executive Order 10485 (3 

. F. R., 1953 Supp., p. 106): Under the two statutes cited the Com- 
mission has authority to authorize the exportation of electric energy 
and natural gas to a foreign country and the importation of natural 
gas into the United States. Under the Executive order the Commis- 
sion is authorized to issue permits for the construction and operation 
of facilities at the borders of the United States for such importation 
and exportation. 

Federal Power Act, section 203 (16 U.S. C. 824b): Commission has 
authority to authorize public utilities to dispose of their facilities, to 
merge and consolidate such facilities with those of any other person, 
and to acquire the securities of another public utility. 

Federal Power Act, section 204 (a) (16 U.S. C. 824e (a)): Commis- 
sion has authority to authorize the issuance of securities or the assump- 
tion of obligations by public utilities. 
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Federal Power Act, section 206 (b) (16 U. S. C. 824e (b))—Natural 
Gas Act, section 5 (b) (15 U. S. C. 717d (b)): Under these sections 
the Commission may investigate and determine the cost of production 
or transmission (transportation) of electric energy and natural gas 
by electric and natural-gas utilities, respectively, subject to the 
jurisdiction of the Commission. 

Federal Power Act, a 208 (a) (16 U.S. C. 824¢ (a))—Natural 
Gas Act, section 6 (a) (16 U.S. C. 717e (a)): :U nder these sections the 
Commission may investigate and determine the actual legitimate cost 
of the property of public utilities and natural-gas companies, re- 
spectively. 

Federal Power Act, section 305 (b) (16 U. S. C. 825d (b)): The 
Commission may authorize the holding of interlocking directorates by 
officials of public utilities subject to the eae of the Power Act. 

Federal Power Act, section 307 (a) (16 U.S. C. 825f (a))—Natural 
Gas Act, section 14 (a) (15 U. S. C. 717m): ‘The coment may 
determine whether the provisions of the Federal Power and Natural 
Gas Acts or any rules, regulations, or orders thereunder have been or 
are about to be violated. 

Federal Power Act, section 314 (a) (16 U.S. C. 825m (a))—Natural 
Gas Act, section 20 (a) (15 U. S. C. 717s (a) )): Whenever the Com- 
mission determines that persons are engaged or about to engage in 
any acts or practices which constitute a violation of the provisions of 
the Federal Power Act and Natural Gas Act, or of any rules, regula- 
tions, or orders thereunder, it may institute an action in the district 
court to enjoin such acts or to enforce compliance with these acts or 
rules. 

Federal Power Act, section 315 (a) (16 U. S. C. 825n): The Com- 
mission may impose a forfeiture of not excee ding $1,000 for failure of 
licensees or public utilities to file reports, comply with its orders or 
respond to subpenas. 

Natural Gas Act, section 7 (a) (15 U. S. C. 717f (a)): Authorizes 
the Commission to direct a natural-gas company to extend or improve 
its transportation facilities, to establish physical connection, and to 
sell gas to any person or municipality engaged or authorized to engage 
in the local distribution of gas to rs public. 

Natural Gas Act, section 7 (b) (15 U. S. C. 717f (b)): Commission 
may authorize natural-gas seaside to abandon their facilities or any 
service rendered by means of such facilities. 

Natural Gas Act, section 7 (c) (15 U. S. C. 717f (c)): Commission 
issues certificates of public convenience and necessity authorizing the 
construction and operation of facilities for the transportation or sale 
of natural gas in interstate commerce and the sale for resale of natural 
gas in interstate commerce. 

Natural Gas Act, section 7 (e) (15 U.S. C. 717f (e)): In issuing a 
certificate of public convenience and necessity the Commission must 
find that the applicant is able and willing to render the service proposed 
and that the proposed service is or will be required by the present or 
future public convenience and necessity. 

Natural Gas Act, section 7 (f) (15 U.S. C. 717f (f)): The Commis- 
sion may determine the service areas to which each certificate author- 
zation is to be limited. 

Natural Gas Act, section 14 (b) (15 U. S. C. 717m (b)): The Com- 
mission may determine the adequacy of the gas reserves of a natural- 
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gas company and the reasonableness of the inclusion in operating 
expenses, etc., or delay rentals, etc. 

(6) Only the Commission has authority to exercise the powers 
listed in paragraph (a). 

(c) None of the powers listed in paragraph (a) can be delegated 
to subordinate authorities within the Commission. 


Answer to question 2 


Our answer to question 2, in part I of the questionnaire, is equally 
applicable to adjudications, since the general grant of authority gives 
the Commission “power to perform any and all acts * * * as it may 
find necessary or appropriate.’ Reference is made to the answer to 
question 2 on page 4, previously submitted. 


Answer to question 3 
(a) Notice to parties 

I. Proceedings in general between private parties in which the Govern- 
ment is not directly a party.—Since the Commission is a regulatory 
agency, there are very few proceedings in which the Government is 
not directly a party. These include, for example, complaints that 
rates being charged are unlawful. In any event, the procedural 
practices and rules with respect to notice are the same in all categories 
I through VII except as otherwise noted below. Section 1.19 (b) 
of the Rules of Practice and Procedure (18 CFR 1.19 (b)) provides 
for notice of hearings which is given in every case where the Federal 
Power or Natural Gas Acts permit or require a hearing or an oppor- 
tunity for hearing. Notice is published in the Federal Register and 
mailed to interested parties, including State and Federal agencies. 

II. Proceedings in general in which the Government directly is a 
party to the proceeding—Most of the Commission’s adjudicatory 
procedures are included in this category through its reception of 
applications for licenses (no hearing required) and certificates of 
public convenience and necessity (hearing mandatory). Notice is 
given of all such applications as described in (a) I, above. 

ITI through VII.—F¥or all practical purposes all the Commission’s 
adjudicatory functions are included in categories I and II, and it has 
no procedures with respect to categories III through VII. 


(6) Intervention 

I through VIT.—-As stated above, all the Commission’s adjudicatory 
functions are included in categories I and IT. Opportunity to inter- 
vene in all cases, whether or not a hearing is held, is provided for in 
the Commission’s rules (18 C. F. R. 1.8). State commissions having 
regulatory authority merely file a notice of intervention. Others may 
be permitted to intervene by order of the Commission upon petition 
therefor. Notice of petitions to intervene is served on all other 
parties. Statutory provision with respect to intervention is found in 
Federal Power Act, section 308 (a) and Natural Gas Act, section 
15 (a). 
(c) Complaint, application, declaration, or similar pleading 

I through VII—Here, too, the Commission’s rules provide, in 
general, for the filing of complaints, applications, etc. See title 18 
Code of Federal Regulations, parts 1.5, 1.6, and 1.7 relating to appli- 
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cations, complaints, and petitions, respectively. In addition, the 
Commission’s regulations under the Federal Power Act and Natural 
Gas Act contain provisions relating to the specific type of application. 
Thus, initial cost statements (a ‘‘declaration” in effect) are provided 
for in sections 4.1 and following pages, 4.10 and following pages, and 
and 4.20 and following pages. For applications for licenses see, for 
ae sections 4.30 and following pages, 4.40 and following pages, 

50 and following pages, 4.60 and following pages, 4.70 and following 
seme, and 4.80 and following pages. Applications for certificates of 
public convenience and necessity are covered in title 18, Code of 
Federal Regulations, part 157. The foregoing are not exhaustive, 
but include most types of initial pleadings filed with the Commission. 
All applications are reviewed by the technical and legal staffs of the 
Commission both as to form and substance. Applicants are, as a 
rule, given an opportunity to file supplemental data where it is deemed 
to be necessary. 
(d) Answer, reply, or similar responsive pleading 

I through VIT.— Answers to complaints and orders to show cause, 
petitions to intervene, and motions may be filed under section 1.9 of 
the Commission’s rules. Protests, for example, to the granting of 
any application, may be filed under section 1.10. Protests are invited 
in the various notices of application published and mailed as described 
in (a), I, above. 


Amendments and supplemental pleadings 
I through VII.— The Commission permits the filing of modifications 
or supplements to applications, complaints, petitions, or other plead- 
ings (sec. 1.11 (a)). In addition, such amendments to pleadings as 
may be necessary to cause them to conform to the evidence introduced 
at hearings is provided for in section 1.11 (b). 
Motions 
I through VII.— Generally, motions for procedural or interlocutory 
rulings or relief can be made after a hearing has commenced. Such 
motions are ruled upon by the presiding hearing officer, but rulings 
which would involve or constitute a final determination of the pro- 
ceeding cannot be made by the hearing officer except as part of his 
initial or recommended decision. (See sec. 1.12 of the rules of 
practice. ) 
(g) Prehearing and pretrial conference and agreement 
I through VII.—The Commission encourages formal or informal 
prehearing conferences and agreements. Such conferences are also 
held during recesses in hearings which have been convened. See 
section 1.18 respecting formal prehearing conferences presided over 
by a hearing officer. Others are held between the staff and the other 
parties involved and the results thereof stipulated. Such stipulations 
may then be received in evidence at a hearing in a manner similar to 
the formal procedure described in section 1.18 (d). 
(h) Voluntary withdrawal or dismissal of proceedings by request of 
private parties 
I through VII.—A participant desiring to withdraw a pleading filed 
with the Commission may file a notice of withdrawal which must be 
served on all other parties (sec. 1.11 (d)). Express permission of the 
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Commission is required for the withdrawal of (1) a pleading in a 
SD 
proceeding in which a hearing has been held or convened, (2) any 
formal complaint, answer thereto, or response to an order to show 
I 
cause, and (3) any declaration of intention of application for license 
or amendment thereof under part I of the Federal Power Act. 


(1) Discontinuance or dismissal of proceedings by agency action 

I through VII.— There are no rules relating to the dismissal or dis- 
continuance of proceedings by Commission action, but the Commis- 
sion has terminated proceedings and will continue to do so whenever 
the factual or legal situation is such that the continuance of a pro- 
ceeding is not required or appropriate in the public interest. 
(7) Consent orders 


I through VII. the Commission is a regulatory commission 
primarily concerned with the protection of the public interest consent 
orders (in the ordinary connotation of that term) are not issued. 
Where the parties agree upon the particular result to be reached in a 
proceeding, the Commission may agree thereto and issue an order 
carrying out the agreement but only in the event that the result 
reached is in the public interest. The Commission has no rules on 
the subject. 

(k) Default adjudication 


I through VI1.—The statements in our response to (j), above, are 
applicable also to default adjudications. The failure of a party to 
present his case does not necessarily mean that the other party should 
prevail by default. Here, too, the public interest determines whether 
or not a proceeding should be terminated or decided by default. 





Answer to question 4 


The letters preceding the following statutory provisions indicate the 
two subdivisions (a) and (b) of the question in which each is included. 
Since uniformity is obse ad) in connection with type of notice, hearing, 
and record, a comprehensive description thereof follows the response 
to paragraph (c) of this question. 


(a) Federal Power Act, section 4 (e) 


* * * And provided further, That upon the filing of any application for a license 


which has not been preceded by a preliminary permit under subsection (f) of this 
section, notice shall be given and published as required by the proviso of said 
subsection. 


(a) Federal Power Act, section 4 (f): 


* * * Provided, however, That upon the filing of any application for a prelimi- 
nary permit by any person, association, or corporation the Commission, before 
granting such application, shall at once give notice of such application in writing 
to any State or municipality likely to be interested in or affected by such applica- 
tion; and shall also publish notice of such application once each week for 4 weeks 
in a daily or weekly newspaper published in the county or counties in which the 
project or any part thereof or the lands affected thereby are situated. 


(a) Federal Power Act, section 6: 


* * * Licenses * * * may be altered or surrendered only upon mutual agree- 
ment between the licensee and the Commission after 30 days’ public notice * * *, 


(a) Federal Power Act, section 13: 


* * * In case the licensee shall not commence actual construction of the project 
works, or of any specified part thereof, within the time prescribed in the license or 
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as extended by the Commission, then, after due notice given, the license shall, as 
to such project works or part thereof, be terminated upon written order of the 
Commission. * * * 


(a) (6) Federal Power Act, section 14: 


* * * The net investment of the licensee in the project or projects so taken 
and the amount of such severance damages, if any, shall be determined by the 
Commission after notice and opportunity for hearing. * * * 


(a) (b) Federal Power Act, section 23: 


* * * Such fair value [of projects constructed prior to 1920] shall be deter- 
mined by the Commission after notice and opportunity for hearing. 


(6) Federal Power Act, section 202 (e): 


* * * The Commission shall issue such order upon application unless, after 
opportunity for hearing, it finds the proposed transmission [of electric energy to a 
foreign country] would impair the sufficiency of electric supply within the United 
States or would impede or tend to impede the coordination in the public interest 
of facilities subject to the jurisdiction of the Commission. The Commission may 
by its order grant such application in whole or in part, with such modifications 
and upon such terms and conditions as the Commission may find necessary or ap- 
propriate, and may from time to time, after opportunity for hearing and for good 
cause shown, make such supplemental orders in the premises as it may find neces- 
sary or appropriate. 


(a) (b) Federai Power Act, section 203 (a): 


* * * Upon application for such approval [of disposition or merger of facili- 
ties] the Commission shall give reasonable notice in writing to the Governor and 
State commission of each of the States in which the physical property affected, 
or any part thereof, is situated, and to such other persons as it may deem advis- 
able. After notice and opportunity for hearing, if the Commission finds that 
the proposed disposition, consolidation, acquisition, or control will be consistent 
with the public interest, it shall approve the same. 

(b) Federal Power Act, section 204 (b): 

The Commission, after opportunity for hearing, may grant any application under 
this section in whole or in part, and with such modifications and upon such terms 
and conditions as it may find necessary or appropriate, and may from time to time, 


after opportunity for hearing and for good cause shown, make such supplemental 
orders in the premises as it may find necessary or appropriate, * * *. 


(a) (b) Federal Power Act, section 315 (a): 


Any licensee or public utility which willfully fails * * * to comply with any 
order of the Commission [etc.] * * * shall forfeit to the United States an amount 
not exceeding $1,000 to be fixed by the Commission after notice and opportunity 
for hearing. * * * 


(a) (6) Natural Gas Act, section 3: 


* * * The Commission shall issue such order [authorizing importation or 
exportation of natural gas] upon application, unless, after opportunity for hearing, 
it finds that the proposed exportation or importation will not be consistent with 
the public interest. The Commission may by its order grant such application, 
in whole or in part, with such modification and upon such terms and conditions 
as the Commission may find necessary or appropriate, and may from time to time, 
after opportunity for hearing, and for good cause shown, make such supplemental 
order in the premises as it may find necessary or appropriate. 

(a) (6) Natural Gas Act, section 7 (a): 

Whenever the Commission, after notice and opportunity for hearing, finds such 
action necessary or desirable in the public interest, it may by order direct a natural 
gas company to extend or improve its transportation facilities * * *. 


(6) Natural Gas Act, section 7 (b): 


No natural gas company shall abandon * * * its facilities * * * or any 
service * * * without the permission and approval of the Commission * * * 
after due hearing * * *, 
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(a) (6) Natural Gas Act, section 7 (c): 


* * * Tn all other cases [of applications for certificates of public convenience 
and necessity] the Commission shall set the matter for hearing and shall give 
* * * reasonable notice of the hearing thereon to all interested persons * * *. 


(2) Natural Gas Act, section 7 (d): 


Application for certificates [of public convenience and necessity] shall be made 
in writing to the Commission, * * * and notice thereof shall be served upon 
* * * interested parties * * *. 

(6) Natural Gas Act, section 7 (f): 


The Commission, after hearing had upon its own motion or upon application, 
may determine the service area [of a certificated natural gas company] * * *. 

(6) Natural Gas Act, section 14 (b) 

The Commission may, after hearing, determine the adequacy or inadequacy 
of the gas reserves held * * * by any natural gas company * * * and may 
also, after hearing, determine the propriety and reasonableness of the inclusion in 
operating expenses, capital, or surplus of all delay rentals * * * for unoperated 
lands and leases * * *. 

(ec) Record of the hearing: In each case, indicate the type of notice 
given, the type of hearing ‘afforded, and the type of record kept. 

Reference is made to our answer to question 4 (c) in part I, supra, 
p. 13, as being equally responsive to question 4 (c) of part IT. 


Answer to question 5 


(a) Written submission of vie WSs 

An opportunity for the written submission of views is provided in 
all cases. Where hearings are held provision is made for filing briefs 
and proposed findings and orders with the hearing examiner (18 C. F. R, 
1.29) and with the Commission on exceptions to the intermediate deci- 
sion of the examiners (sec. 1.31). 

With respect to proceedings in which no hearing is held, the same 
opportunity for the submission of views in writing is provided. The 
notices described in the response to 3 (a) I, page 30, are in effect an 
invitation for the submission of such views. 


(b) The forms for written submissions 

Written submissions in formal] hearings (i. e., briefs) are required 
to be as concise as possible (sec. 1.29 (d)) and to conform to section 
1.15 with respect to title, size, form, binding, ete. Generally, the 
Commission is extremely liberal in its acceptance of any written views 
which may be submitted to it regardless of the form in which sub- 
mitted. This is particularly true where no hearings are held and sub- 
mittals may be either in brief or letter form. The content, not the 
form, is the primary concern of the Commission. 


(ec) Oral submissions 


Oral submissions, as authorized by order of the Commission or the 
presiding examiner in formal proceedings, are permitted when war- 
ranted by the nature of the proceedings, the complexity or importance 
. the issues of law or fact and the public interest. (See 18 C. F. R. 

29 (b) and 1.31 (d).) In proceedings where no hearing is held oral 
eludes are permitted and often invited through the medium of 
conferences with applicants, intervenors, and other interested persons 
such as representatives of State and Federal agencies. 
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(d) Intervention 

Federal Power Act, section 308 (a), Natural Gas Act, section 15 (a), 
and the Commission’s rules in title 18, Code of Federal Regulations, 
section 1.8 provide for participation in proceedings by intervention 
upon notice by State regulatory bodies or upon petition by a person 
claiming a right to intervene or an interest of such a nature that would 
make his participation necessary or appropriate in the public interest. 
(e) Consolidation of proceedings 

Section 1.20 (b) of the Commission’s rules provide for consolidation 
of proceedings involving a common question of law or fact. The 
Commission’s Secretary is also authorized by section 1.20 (a) to 
schedule hearings which he may consolidate. Consolidation may be 
upon the Commission’s own motion or upon motion of a party or 
staff counsel. 
(f) Initial or recommended decisions 

Unless otherwise ordered by the Commission, initial or recom- 
mended decisions are rendered by a presiding examiner. (See 18 
C. F. R. 1.30 (a), (b).) The rules, section 1.30 (c) provide for the 
waiver or omission of the intermediate decision —— under 
certain circumstances. In rulemaking proceedings the Commission 
may render a final decision upon a finding upon the record that due 
and timely execution of its functions imperatively and unavoidably 
so requires. 
(g Appeals the refr m 

Appeals from intermediate decisions are taken by the filing of 
exceptions to such decision. See 18 C. F. R. 1.31.) Brie fs are ordi- 
narily ordered and an opportunity for oral argument is often provided. 


Answer to que stion 6 


a) The Commission has often afforded public participation ijn its 
er ‘eedings where not required to do so by statute. The largest 
‘ategory of cases in which this has been done involve applications for 
lie enses for hydroelectric projects. Public hearings are set in those 
cases where there appears to be local objection to the project for any 
number of a variety of reasons. The Commission is of the opinion 
that, where objection to a project is evidenced by the protests filed, 
the protestants should have an opportunity to present their views in 
open hearing. 

b) Inno instance that can be recollected has the Commission found 
that notice and public participation should be dispensed with when 
required by statute. 

Answer to question 7 


The Commission, being primarily a regulatory agency, has a con- 
tinuing control over the persons and companies subject to its juris- 
diction, and, as a consequence, changing circumstances may require 
changes in the original opinion (authorization). Such changes as 
might be necessary or desirable are brought to the attention of the 
Commission for its consideration either (1) by a request for amendment 
or modification submitted by an interested party or (2) by the Com- 
mission’s staff. Where such changes would substantially affect the 
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rights of other parties, third parties, or the public interest, the same 
formality as observed in the original proceeding is followed where 
changes of any kind are made. The procedures are uniform, but the 
particular applic ation thereof is ad hoc. Thus, to illustrate, an 
opinion issuing a certificate of public convenience and necessity to 
construct a pipeline system or an order issuing a license might be 
amended or modified by reason of subsequent conditions that dictate 
some change in the project as originally authorized. 


Answer to question 8 


Section 1.7 (a) of the Commission’s rules provide for the filing of 
petitions for relief under any statute or other authority delegated to 
the Commission. This is broad enough to encompass the types of 
petitions apparently included in the question. Such petitions would 
be reviewed by the staff, followed by recommendations to the Com- 
mission as to the action to be taken thereon. 

No separate record of such petitions, which are few in number, is 
kept, so no definite figure can be obtained. 


Answer to question 9 


Compared with its others, the Commission’s functions with 
respect to military, naval, or foreign affairs are negligible. Under 
the Federal Power Act, section 202 (e), and the Natural Gas Act, 
section 3, the Commission has authority to authorize the exportation 
of electric energy and natural gas to a foreign country and the im- 
portation of natural gas into the United States. Under Executive 
Order 10485 the Commission is authorized to issue permits for the 
construction and operation of facilities at the borders of the United 
States for such importation and exportation. 

(6) The Commission does not have a large staff so the proportion 
of agency management adjudications at Commission level is negligible. 
What few there mi iy have been were disposed of by the ¢ ‘hairman who, 
under Reorganization Plan No. 9 (64 Stat. 1265), is responsible for 
the appointment and supervision of personnel, the distribution of 
business among the units of the Commission, and the use and expendi- 
ture of funds. 

(c) The Commission has no functions with respect to property, 
loans, grants, etc., and, as a consequence, has issued no adjudications 
with respect thereto. 

Answer to question 10 


(a) (b) Our response to question 10 of part I is equally responsive 
here. 
Answer to question 11 


(a) All of the final orders of the Commission are subject to court 
review in which the court examines the law de novo but not the facts. 
None of the Commission’s adjudications are strictly within the 
terms of the question. However, all final orders (adjudicatory or 
otherwise) of the Commission are subject to review by the Federal 
circuit courts of appeal on petition of an aggrieved party (Federal 
Power Act, sec. 313 (b); Natural Gas Act, sec. 19 (b)). On such 
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appeals the finding of the Commission as to the facts, if supported by 
substantial evidence, is conclusive. 

The Commission does not adjudicate cases as agent for any of 
the courts. 

(2) The Commission has no proceedings of this type. 

The Commission has no proceedings of this type except as 
described in our response to question 9 (a). These are handled like 
all others that are initiated by application, and conform in all respects 
to the procedures relating to notice, applications, intervention, etc., 
etc., described in our response to question 3 on pages — through —, 
above. There is one additional step in connection with applications 
for permits under Executive Order 10485 to construct and operate 
facilities at the borders of the United States to be used for the import 
or export of electric energy or natural gas. The Commission in such 
a proceeding acts only after receiving favorable recommendations of 
the Secretary of State and Secretary of Defense. 

(f) The Commission has no proceedings of this type. 
(g) The Commission has no proc eedings of this type. 


Answer to question 12 


Except as described in our response to questions 9 (a) and 11 (e) 
the Commission has no proceedings with respect to the other categories 
in question 11. The number of such export-import proceedings is 
negligible compared to the other types—certainly a fraction of 1 per- 
cent. 

Answer to question 18 


Most of the categories of Commission adjudications which are not 
required by statute to be determined after opportunity for hearing 
are those concerned with the licensing and regulation of hydroelectric 
projects under part I of the Federal Power Act. Included are: 

Cost determinations (Federal Power Act, sees. 4 (b), 206 (b), 
208 (a); and Natural Gas Act, sees. 5 (b), 6 (a)) 

Issuance of licenses (Federal Power Act, sec. 4 (e)). 

[Issuance of preliminary permits (Federal Power Act, sec. 4 (f)) 

Orders to conserve navigation and waterpower resources (Fed- 
eral Power Act, sec. 4 (g)). 

Alteration or surrender of licenses (Federal Power Act, sec. 6). 

Determination of adaptability of proposed projects (Federal 
Power Act, secs. 7 (a), 10 (a)). 

Determination as to whether proposed development should be 
undertaken by the United States (Federal Power Act, sec. 7 (b)). 

Transfer of licenses (Federal Power Act. sec. 8). 

Approval of alterations in and additions to projects (Federal 
Power Act, sec. 10 (b)) 

Determination of application of amortization reserves (Federal 
Power Act, sec. 10 (d)). 

Determination of need for navigation facilities in connection 
with licensed projects (Federal Power Act, sec. 12). 

Termination of license for failure to commence construction 
(Federal Power Act, sec. 13). 

Issuance of new or annual licenses at expiration of original 
license (Federal Power Act, sec. 15). 
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Determination of compensation to licensee for projects taken 
over by United States (Federal Power Act, sec. 16). 

Determinations relating to entry upon power site reservations 
(Federal Power Act, sec. 24). 

Determination as to whether revocation proceedings should be 
recommended to Attorney General (Federal Power Act, sec. 26). 

Authorization to hold interlocking directorates (Federal Power 
Act, sec. 305 (b)) 

Determinations as to violations of either act or rules (Federal 
Power Act, sec. 307 (a), Natural Gas Act, sec. 14 (a)) 


Answer to question 14 


The Commission has encountered no difficulty in determining 
the intent of Congress with respect to any of its adjudication functions. 
The statutory language is entirely adequate. 

(6) No problems of meaning of statutory language have been 
encountered. 

(c) While both part I of the Federal Power Act (originally the 
Federal Water Power Act of 1920) and the Natural Gas Act have 
been amended since their original enactment, only one such amend- 
ment could be considered as a change in congressional standards. All 
of the 1935 amendments to the Federal Water Power Act were designed 
to meet situations which had arisen during the first 15 years of its 
administration. The question of the regulation of the electric industry 
was under consideration by the Congress and the amendments to the 
Water Power Act were included as title II of the Public U tility Holding 
Company Act. 

At that time section 4 (e) of the Water Power Act was amended by 
striking out the words ‘“‘navigable waters of the United States’? and 
substituting therefore the words ‘streams or other bodies of water 
over which Congress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several States.”” The 
question had arisen as to whether the Commission had authority to 
issue a license under section 4 in cases arising under section 23 of the 
act which authorized the issuance of licenses for projects on non- 
navigable waters where interstate commerce is affected. 

Section 10 (a) of the Water Power Act also was at that time amended 
to provide that as a condition of the issuance of a license, the project 
shall be such that in the judgment of the Commission, will be best 
adapted to a comprehensive scheme “for improving or developing a 
waterway or waterways for the use or benefit of interstate or foreign 
commerce,’’ instead of the more limited “for the purposes of naviga- 
tion.”’ It also added to the other beneficial public uses to which the 
project may be adapted an express provision that the Commission 
may include consideration of recreational purposes. 

(d) As stated in our answer to question 14 (d) of part I (supra), 
the Commission is primarily a regulatory agency and, as such, discre- 
tion would appear to be implicit in all of its adjudicatory func ‘tions. 
There are only two instances of the use of the word “discretion” in 
its adjudicatory functions (Federal Power Act, sec. 10 (d) and sec. 
10 (i)). The expression ‘‘as the Commission may deem equitable”’ is 
found in Federal Power Act, section 10 ) ), and “in its judgment” is 
found in Federal Power Act, section 10 (a). Scattered throughout the 
other sections listed in the response to question 1 (a3, above, are 
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requirements that the Commission find that its proposed actions be 
“necessary or appropriate” or “appropriate and expedient” in the 
public interest. These involve an exercise of agency discretion. 

(e) The Commission has not found that any greater specification 
of statutory standards is necessary except with relation to its authority 
to waive certain conditions and requirements of part | of the Federal 
Power Act in the licenses issued for minor projects (Federal Power 
Act, see. 10 (i)). 

(f) The Commission has been recommending the amendment to 
Federal Power Act, section 10 (i), discussed in (e), above, for some 
years and it was pending, among others, in H. R. 7468, 84th Congress. 
Other ame ndme nts which have been regularly proposed but which do 
not propose “greater statutory specification of standards” may be 
found in the Commission’s recent annual reports, e. g., the Thirty 
fifth Annual Report (1955) at page 180. 


Answer to question 16 


We have no recollection of any case in which it was found impossible, 
for any reason, to afford interested parties such opportunity. 


Answer to question 16 


(a) Yes (18 C. F. R. 1.4 (a) (1)). 

(6) When any participant has appeared by attorney, service upon 
such attorney is deemed to be service upon the participant (18 C. F. R. 
1.17 (c)). In addition, and because of the fact that many participants 
(located throughout the country) have attorneys here in Washington, 
service is made, by request, upon both the Washington attorney and 
the company at its head office. 


Answer to question 17 


The Commission’s rules provide for the furnishing of public informa- 
tion (18 C. F. R. 1.36). In addition to the formal notice requirements 
in the different classes of cases, paragraph (b) of that section provides 
for notice and publication of intermediate and final decisions of the 
Commission. Furthermore, press releases are issued in connection 
with any matter which may be deemed to be of interest to the public 
in general and the persons or companies over which the Commission 
has jurisdiction. A mailing list is maintained for the benefit of such 
interested persons. 

Answer to question 18 


The nature of the Commission’s adjudicatory functions, concerned 
as they are to a large extent with the processing of applications for 
licenses, certificates, and other types of authorization, does not raise 
“controversies” ordinarily settled by “consent.’’ The issues in these 
types of cases ordinarily relate to the sufficiency of the data submitted 
in support of such applications. If settlement of these issues by the 
conference method is the type of determination by consent envisioned 
in the question, many, if not all, of the Commission proceedings that 
do not go to hearing are determined i in this manner. Even in cases 
required to go to hearing (e. g., applications for certificates under 
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Natural Gas Act, sec. 7 (c)), every endeavor is made both before and 
during the hearing to settle as many issues as possible by the informal 
conference method. Many applications are received under section 
7 (a) of the Natural Gas Act in which a gas distribution company 
or a municipality putting in its own distribution system seeks new 
service from an interstate pipeline. Rather than setting these appli- 
cations down for formal proceedings, the Commission follows the 
practice of informally presenting them to the pipelines. In 50 cases 
over the past 2 years out of 125 such applications filed, formal proceed- 
ings were avoided and the applicants satisfied. 


Answer to question 19 


The Commission does issue declaratory orders pursuant to the 
following rule (18 C. F. R. 1.7 (e)): 

1.7 Petitions 

* * * * * * * 

(c) For declaratory orders. Petitions for the issuance, in the discretion of the 
Commission, of a declaratory order to terminate a controversy or remove uncer- 
tainty, shall state clearly and concisely the controversy or uncertainty which is 
the subject of the petition, shall cite the statutory provision or other authority 
involved, shall include a complete statement of the facts and grounds prompting 
the petition, together with a full disclosure of petitioner’s interest, and shall 
conform to the requirements of sections 1.15 and 1.16. 

Prior to the decision of the Supreme Court in the Phillips Petroleum 
Co. case (347 U.S. 672) the procedure, as such, had not been penny 
used except as hereinafter discussed. However, declaratory relief ma 
be said to obtain in three general types of cases, viz: (1) Jurisdictions al 
status determinations under the Federal Power and Natural Gas Acts, 
(2) declarations of intention filed pursuant to Federal Power Act, 
section 23 (b) for the purpose of determining whether proposed water- 
tee projects affect the navigability of interstate streams, and 

) jurisdictional determinations nec essarily incident to the adminis- 
A of Federal Power Act, section 305 (b) with respect to inter- 
locking directorates. 

The Phillips case, supra, held that independent producers of natural 
gas are subject to the provisions of the Natural Gas Act and, as a 
result, the Commission has received thousands of applications for 
certificates of public convenience and necessity required thereby. 
A substantial number of these applications were in the alternative, 
i. e., asking either that a certificate be granted or for a declaration by 
the Commission that the applicant and its proposed sale or transpor- 
tation of natural gas was not subject to the Commission’s jurisdic- 
tion. Many more were for a simple declaration of no jurisdiction. 
Because of the negligible number of cases in the areas first discussed 
and there being no particular advantage in keeping a separated record 
of the producer applications as distinguished from requests for de- 
claratory orders, no statistics are in existence and the lack of available 
personnel makes it impossible to work any up, since it would require 
an examination of several thousand applications. 


Answer to question 20 


The Commission has such a rule (18 C. F. R. 1.7 (e)) 
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Answer to question 21 


Probably the most important step to improve and expedite the Com- 
mission’s procedure was the adoption of the so-called shortened pro- 
cedure in connection with cases in which its organic statutes make a 
hearing mandatory (18 C. F. R. 1.32). The procedure is applicable 
to all types of Commission cases, but was originally promulgated and 
is most frequently used in connection with natural gas certificate 
applications under Natural Gas Act, section 7. All formal require- 
ments—notice, opportunity to protest, hearing, etc.—are provided, 
but absent opposition and upon request for omission of the inter- 
mediate decision procedure, the matter will be disposed of upon con- 
sideration of the pleadings (application and attached éxhibits) and 
other evidence incorporated in the record. Such matters are actually 
set for hearing, a hearing is held and a record made, but no one appears 
before the hearing officer but staff counsel who moves that the initial 
pleading with its ‘attached ev identiary exhibits be incorporated in the 
record. Thus, the applicant is not required to appear and such hear- 
ings usually are closed within the hour. 

The experience gained in the administration of any statute may, 
and often does, indicate that hearings required by statute are not 
necessary in all cases either for the protection of the parties involved 
or the public interest. In such cases, absent a change in the organic 
statute there would appear to be no objection to following the 
“shortened”’ procedure used in this agency and its extension to other 
agencies might be desirable. 


Answer to question 22 


No real estimate can be made of the proportion of cases in these 
two categories. A very negligible number are in the first class and 
most are in the second class. 

The Commission does not consider itselt rigidly bound by the 
doctrines of res adjudicata and stare decisis, although consistency is 
sought to avoid any arbitrary action. Both doctrines apply to the 
administrative process but administrative flexibility particularly in 
the case of regulatory agencies with continuing jurisdiction requires 
that the Commission be free to make such changes as may be required 
by the public interest at the time of decision irrespective of existing 
precedents. It is true that there must be stability in the law be it 
administrative or judicial but precedents should not be permitted to 
“hamstring”’ the agency’s ability to progress along the lines indicated 
by its experience. 

Answer to question 23 


In cases of adjudication the following examiner’s decisions have 
been issued: 
Wee wis. cusses i : 12 
1955 
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Answer to quesiion 24 


Decisions issued by the Commission in contested adjudicatory cases 
are as follows: 


Opinions and orders in the nature of decisions: 


aL, oe ati e res oe ee ee ne Ose Ae 12 
RUNG a rcchewart xedd 23241\iets sae ak Sete a pacatin xed oe z ab : 19 
RUE Te SURI a ee a he a ee ed 16 
: Answer to question 25 

None. 


Answer to question % 
(a) None. 
(b) 33. 
(c) 31. 


Answer to question 27 


Assuming this question refers to the same cases as question 26 
there were 441 days of elapsed time on the average. 


Answer to question 28 
(a) 189 days. 
(6) 176 days. 
(c) 76 days. 

Answer to question 29 


Percent 

aN asin as ss ibys chins rn ete wel is os Ee use eee 43 
I en ee oe certian a tag uate ea end oo ae Se ae 15 
NN RU ao is kt AS oot aaa teckel aes ca aha ates is Cl bens Baran es 12 
| ET Se ee ns ee ae ee eee ae ee : 100 


Answer to question 30 


As stated heretofore, the Commission is a regulatory agency and 
most of its adjudicatory functions arise out of its processing of appli- 
cations for the various types of authorizations issued pursuant to its 
statutes, e. g., licenses, permits, determinations, and certificates of 
public convenience and necessity. 

(a) On this basis and as accurately as can be determined between 
the adjudication and rulemaking functions the Commission had pend- 
ing before it on October 1, 1956, a total of 2,895 petations in adjudi- 
catory matters. (It might be noted that approximately 2 ,300 of these 
were applications for certificates of public convenience and necessity 
filed by independent producers following the decision in the Phillips 
Petroleum case (347 U.S. 672). 

(6) In view of the fact that proceedings before the Commission are 
diverse in nature and vary considerably in the manner of disposition, 
any answer to this question would not be meaningful unless consid- 
erably qualified. No overall average can possibly be given. However, 
the following indicates the approximate average time that several of 
the main categories of cases had been pending on October 1, 1956. 
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Under part I of Federal Power Act: Months 
TAOS 5. ve in tet ts veils cot bec suatee- Lhe waneeetdonires aldara 21 
PTI esc es escent eae ce ws a sh ws ss wesw mira cacmr ee en ae 22 
Amendments______..---- rik dk win oes elnie e ea matoa eee eae ae eae 10 
CORT Sas oS cet ces hic shal ties eins ob nw hegemonic a anaes gies + 
Power site land determinthieR a26i« sb cbiiidcl goss ccnsssucsecq= 1% 

Under parts II and III of Federal Power Act: 

Mergers, securities, interconnections, exports..........------------ 1 
[nteridcking GiPOQATONGS . 6.354 o~ oc expe cmentndenatchaneesasamae 2 


Under the Natural Gas Act: re 

It is impossible to give any average time that applications under 
the Natural Gas Act have been pending. We do not have the man- 
power available to examine each pending application to learn the date 
that it was filed. We might point out that the staff is required to 
report monthly to the Commission when the processing has not moved 
along through successive stages of consideration in accordance with a 
set timetable. 

(c) Under the Federal Power Act 286 petitions were acted upon. 
Under the Natural Gas Act 3,288 petitions were acted upon. : 

(d) Since, as pointed out above, the Commission’s principal adjudi- 
catory function involves the granting of applications for various types 
of authorization, only a minor fraction are denied. Practically all 
are granted even though some authorizations are not in conformity 
with the original request but are subject to conditions. 


Answer to question 31 


As pointed out in our reply to question 22 (p. —), the attitude of 
the Commission with relation to res adjudicata and stare decisis is 
that it must be allowed wide discretion in factual matters, so that it 
may at a subsequent time change any determination made as to a 
factual matter whether involving error in the prior determination or 
changed conditions in order to properly administer its organic statutes. 
However, in the interpretation of the acts and its rules and regulations 
there will be general adherence to prior decisions except, of course, in 
the case of error. The practical result is that the technique of the 
Commission in disposing of matters coming before it to a great extent 
follows precedent almost as much as the courts, while reserving the 
right to decide subsequent cases in accord with modifications of 
earlier principles. Thus, most of the orders issued by the Commission 
contain saving clauses to the effect that it will not be bound by its 
present determination in any subsequent transaction involving the 
parties to the order. 

Probably the best examples of Commission adherence to previous 
rulings is reflected in cost-determination cases where it determines 
that a particular item of cost shall or shall not be included in its 
determination of the total cost of a project, public utility, or natural- 
gas company. ‘To the contrary, however, would be the Commission’s 
reversal in 1941 of its prior interpretation of section 4 (e), FPA with 
respect to the licensing of electric transmission lines across Govern- 
ment lands. After 1941 the Commission restricted licenses to those 
transmission lines which are within the definition of “project,” thereby 
reducing drastically the number of licenses issued for transmission 
lines. (18 C.F. R.2.2.) Our statements above and those in question 
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22 (p. 52) indicate that there is no clear line of demarcation between 
those cases in which the doctrine of res adjudicata is followed and 
those in which it is not. 


Answer to question 32 


Availability of the Commission’s decisions—in fact, all of its 
orders—is covered in title 18, Code of Federal Regulations, section 
1.36. They are reproduced in quantity and made immediately avail- 
able upon issuance in the public reference room maintained by the 
Commission. Copies are available upon request and, in addition, 
are mailed or otherwise delivered to persons who have expressed a 
desire to receive them. Press releases are generally issued in con- 
nection with any decision which may be of interest to a circle wider 
than the parties immediately involved. 


FrpERAL PowrrR Commission, 
Washington, February 26, 1957. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
United States House of Representatives, 
House Office Building, Washington, D. C. 

Dear Mr. Dawson: In reply to your letter of November 19, 1956, 
there are submitted herewith 12 copies of our answers to a IH 
through IX of the Committee’s questionnaire on administrative 
organization, procedure, and practice. We have endeavored to make 
our answers completely responsive to the questions asked, but if the 
committee needs any further information, do not hesitate to so advise 
us. 

Sincerely yours, 
JEROME K. KuYKENDALL, Chairman. 


Iii. SeparRaATION oF FuNcTIONS 
Answer to question J 


(a) As heretofore stated, the Commission is an independent agency 
with comprehensive regulatory authority over the interstate opera- 
tions of companies engaged in the electric-power and natural-gas 
industries. We do not consider that any of the powers delegated to 
us by statute or Executive order are of an executive nature similar 
to those administered by the executive departments. 

(6) The Commission’s legislative (rulemaking) powers are listed 
os our response to question 1 (a) of part of the questionnaire. 

The Commission’s judicial (case adjudication) powers are listed 
in our response to question 1 (a) of part II of the quest onnaire. All 
the Commission’s powers are based upon statutory authority except 
those arising out of Executive Order 10485 described in the re piv to 
question 1 (a), part II. 





Answer to question 2 


None of the powers required to be exercised by the Commission can 
be delegated to subordinate officers. 
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Answer to question 3 


The investigative and prosecuting duties of the Commission are of 
two general types, i. e., those of a general nature which have no direct 
effect upon or determination of the rights of individual persons or com- 
panies and those integrated with and a necessary part of its regulatory 
functions whic h are more directly concerned with indiv idual parties. 
It should be stated here that the word § ‘prosecuting’ is not aptly 
descriptive of any of the Commission’s duties. Rate investigations or 
investigations to determine whether individuals are subject to or 
have violated the provisions of the Federal Power or Natural Gas 
Acts do, it is true, include some of the elements of a legal prosecution, 
but these comprise a negligible portion of the Commission’s work and 
are processed in the same manner as the other cases described below. 

The Commission’s general investigative duties include: 

Federal Power Act, section 4 (a), which authorizes the Com- 
mission 


to make investigations and to collect and record data concerning the utilization 
of the water resources of any region to be developed, the waterpower industry 
and its relation to other industries and to interstate or foreign commerce, and 
concerning the location, capacity, development costs, and relation to markets of 
power sites, and whether the power from Government dams can be advantageously 
used by the United States for its public purposes, and what is a fair value of such 
power, to the extent the Commission may deem necessary or useful for the pur- 


poses of this act. 

Federal Power Act, section 4 (c), authorizes the Commission to co- 
operate with the executive departments and other agencies of State 
or National governments in such investigations. 

Federal Power Act, section 10 (a), assures full consideration of all 
other beneficial uses of streams in connection with waterpower 
development. 

Federal Power Act, section 307 (a), authorizes the Commission to 
“investigate any facts, conditions, practices, or matters which it may 
find necessary or proper in order to * * * aid in the enforcement of 
the provisions of this act or in prescribing rules or regulations there- 
under, or in obtaining information to serve as a basis for rec ommending 
further legislation concerning the matters to which this act relates.’’ 

Federal Power Act, section 311, authorizes and directs the Com- 
mission to conduct broad investigations covering all aspects of the 
entire power industry, whether or not otherwise sub yject to the juris- 
diction of the Commission, as a basis for recommendations to Congress. 

Natural Gas Act, section 11, directs the Commission to keep the 
Congress informed as to all State compacts “dealing with the con- 
servation, production, transportation, or distribution of natural gas” 
and, to that end, ‘to assemble pertinent information” and ‘‘to report 
to the Congress information so obtained with [its] recommendations.” 

Nature al Gas Act, section 14, contains a provision similar to that 
quoted above from Federal Power Act, section 307 (a). 

Other duties which utilize, in effect, the general investigative 
jurisdiction of the Commission, are found in the Flood C ‘ontrol and 
River and Harbor Acts. Section 4 of the Flood Control Act of 1938 
provides, in pertinent part, “that penstocks or other similar facilities 
adapted to possible future use in the development of hydroelectric 
»ower shall be installed in any dam herein authorized when approved 
by the Secretary of War upon the recommendation of the Chief of 
Engineers and of the Federal Power Commission.”” A similar proviso 
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is found in subsequent Flood Control and River and Harbor Acts. 
The Commission’s investigative duties exercised as a part of its sub- 
stantive regulatory duties include: 

Federal Power ‘Act, section 4 (z): The investigation of the occu- 
pancy of public lands, streams, or other jurisdictional bodies of water 
for the purpose of developing electric power. 

Federal Power Act, section 7 (b): The investigation of proposed 
developments of water resources as to whether such construction 
should be undertaken by the United States itself. 

Federal Power Act, section 12: The investigation of the needs of 
navigation in connection with proposed developments of hydroelectric 
projects on navigable waters of the United States. 

Federal Power Act, section 23 (b): The investigation of proposed 
construction on streams of dams or other projects works to determine 
whether the interests of interstate or foreign commerce would be 
affected. 

Additionally, the Commission’s authority under parts II and III 
of the Federal Power Act (secs. 201-320) and the Natural Gas Act 
relates to what may be denominated the corporate regulation of the 
electric utilities and natural-gas companies. Among other things, the 
Commission is empowered to investigate the conduct of their businesses 
with respect to: rates and services, Federal Power Act, section 205 (e), 
Natural Gas Act, section 4 (e); cost of production and transmission, 
Federal Power Act, section 206 (b), Natural Gas Act, section 5 (b); 
cost of property, Federal Power Act, section 208 (a), Natural Gas Act, 
section 6 (b); complaints filed, Federal Power Act, section 306, 
Natural Gas Act, section 13; any facts the Commission may find 
necessary in order to determine compliance with the acts or the Com- 
mission’s rules or regulations, Federal Power Act, section 307 (a), 
Natural Gas Act, section 14 (a). 

The foregoing sets forth the specific statutory provisions relating to 
investigations conducted by the Commission, but it should be recog- 
nized that the major part of the Commission’s work is investigative 
by reason of the nature of its substantive duties, i. e., the processing 
of applications for the various types of authorizations required by the 
two acts. Commission determinations, findings, and adjudications 
are, in most instances, based upon facts elicited in various types of 
investigations. 

Answer to question 4 


Because of the two basic types of investigative duties (general and 
particular) discussed in 3, above, the answer to this question will 
concern only the particular because the general investigations are 
impersonal and do not determine the rights or liabilities of any par- 
ticular respondents. 

Underlying all of the Commission’s procedures with respect to sub- 
sections (a), (6), and (c) of this question are the separation-of-functions 
provisions of section 5 (c) of the Administrative Procedure Act to 
which the Commission strictly adheres— not only to the letter thereof 
but the spirit as well. Furthermore, we recollect no instance in which 
any complaint has been made in this regard. The Commission’s rule 
with respect to this matter is more strict than the requirements of the 
statute (18 C. F. R. 1.30 (f)), and even in the types of cases exempt 
from the provisions of section 5 of the Administrative Procedure Act 
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(e. g., ratemaking, and initial licensing) the separation-of-functions 
doctrine is applied when otherwise exempt proceedings become accusa- 
tory in form and involve sharply controverted issues of fact. 

A short answer then to all three parts of the question is that the 
Commission's staff does participate through the inedia of recommenda- 
tions or proposed findings and conclusions in all cases to which 
Administrative Procedure Act, section 5, does not apply or in which 
the Commission determines that the interest of the parties or the 
public requires otherwise. 


Answer to question 5 


(a), (6), (c) Except as discussed in (d), below, the Commissioners 
(chief exec oe e officials) seldom participate personally i in these phases 
of ne proceedings. Some investigations are required by 
statute (e. g. Federal Power Act, sec. 23 (b)) and others arise out of 
the substantive regulatory duties. These are initiated and carried 
through by the staff—pursuant to formal Commission order where 
necessary. Recommendations are then submitted to the Commission 
for such action as may be necessary. 

(d) In unusual circumstances involving matters of great public 
interest or where the staff feels that a question of initial policy is 
involved with respect to the initiation of an investigation or where an 
individual Commissioner has personal knowledge of the matter in 
question, there would be personal participation by the Commissioners, 
both individually and ‘‘as a Commission.’ 

(e) For the past several years, the Commissioners have not partici- 
pated in hearings which are held before an examiner. 


Answer to question 6 


Since, as is apparent from our answer to question 5, the Commis- 
sioners do not so participate, the problem raised by the question has 
not been encountered. 


Answer to question 7 


(a) No independent review staff has been established because (1) 
the need therefor has not appeared to be urgent, and (2) our salary 
appropriations have not been large enough to permit the establish- 
ment of such a staff. 

(6) Staff members who have participated in the proceeding are 
used to an extent not prohibited by the Administrative Procedure 
Act or the Commission’s rules (see our answer to question 4, above). 

(c) A small group of special assistants, directly and solely respon- 
sible to the Commission, are engaged in preparing drafts of opinions 
and orders in accordance with definite Commission directions in 
individual cases. They do not review or decide. At times they are 
requested to analyze and digest, for Commission consideration, 
examiner’s decisions and exceptions thereto that are pending before 
the Commission on appeal from the decision of the examiner. 

(d) The Commission’s General Counsel, Deputy General Counsel, 
and the Assistant General Counsels often advise the Commission in 
connection with its review of recommended or other initial decisions 
where they have not participated in the hearings 
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(e) Advisory groups are not utilized by the Commission. See our 
response to question 9 (c) in part I of the questionnaire, supra. 


Answer to question 8 


Except for the Commission’s authority to conduct hearings (Federal 
Power Act, sec. 308; Natural Gas Act, sec. 15) in conformity with 
such rules as it may prescribe and which involves continuances, ad- 
journments, filings, and similar matters usually described as ex parte, 
there are no specific references in the Commission’s organic statutes 
with respect to the disposal of matters on an ex parte basis but many 
of its regulatory duties concern only the compliance of the regulated 
companies with the provisions of the statutes or the Commission’s 
regulations pursuant thereto. Without attempting to list every in- 
stance in which this situation exists, examples would include compli- 
ance with the prescribed uniform system of accounts and the deter- 
mination of the cost of licensed projects. 


Answer to question 9 


No specific provision has been made with respect to such a con- 
tingency, but under the Commission’s general rule relating to peti- 
tioners (18 C. F. R. 1.7 (a)), petitions for relief are permitted under 
any statute, or other authority delegated to the Commission. 


Answer to question 10 


The commission interprets this exception to mean that even if an 
individual member has participated in the early stages of an adjudica- 
tory case, he would not be precluded from participating in the final 
decision of the matter. As a matter of practice, however, there is no 
actual active Commission participation prior to the final decision (see 
our response to question 5, supra) so the exception is surplusage inso- 
far as this Commission is concerned. 


Answer to question 11 


Where hearings are held a complete transcript thereof, includ- 
ing the examiner’s decision and exceptions thereto are certified by the 
examiner to the Commission under a procedure similar to that used 
in an appeal from a trial to an appellate court. 

Where no hearing is held the record before the Commission consists 
of copies of all documents (applications, pleadings, supporting data, 
etc.) filed in the particular case. 

(b) Briefs, proposed findings, or other recommendations are fur- 
nished to the Commission in writing whether a hearing is held or not. 
Oral argument is frequently heard. In nonhearing cases the views of 
all parties, including staff counsel, are usually in the form of correspond- 
ence or memoranda. (See also our response in question 7 (c), supra, 
with respect to the Commission’s special assistants.) 
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LV. Inspection or ReEcorps 
Answer to question 1 


Voluntary submissions include, inter alia, applications for the 
issuance by the Commission of licenses and permits for hydroelectric 
projects, certificates of public convenience and necessity, and orders 
authorizing mergers and consolidations, the issuance of securities, the 
holding of interlocking directorates, the interconnection, acquisition, 
or disposition of facilities, and changes in accounting or depreciation 
practices. 

Answer to question 2 


Reports and other documents are required to be filed both under 
specific sections of the Federal Power and Natural Gas Acts and 
pursuant to Commission rules promulgated pursuant to specific 
statutory authority. 

Statutory requirements for filing are found in— 

Federal Power Act, section 4 (b): Statement of cost of a licensed 
hydroelectric project. 

Federal Power Act, section 6: Acknowledgment of acceptance of 
license. 

Federal Power Act, section 9: Certain maps and other materials 
must be filed by applicants for hydroelectric licenses. 

Federal Power Act, section 208 (b)—Natural Gas Act, section 6 (b): 
Both electric and gas utilities are required to file upon Commission 
request an inventory of their property and a statement of the cost 
thereof. 

Federal Power Act, section 301—Natural Gas Act, section 8 (a): In 
connection with the Commission‘s authority to regulate the accounts 
of the companies under its jurisdiction each such company is required 
to furnish to the Commission any information with respect thereto 
as may by order be required. 

Federal Power Act, section 304 (a)—Natural Gas Act, section 10 (a): 
All companies subject to the provisions of the Federal Power and 
Natural Gas Acts are required to file with the Commission such 
annual and other periodic or special reports as the Commission may 
by rules and regulations or order prescribe. 

Federal Power Act, section 309—Natural Gas Act, section 16: These 
sections comprise the general rulemaking authority of the Commission 
pursuant to which it may prescribe the form of all statements and 
reports to be filed with it, the information which they shall contain 
and the time within which they shall be filed. 

Federal Power Act, section 311: Reports and information are re- 
quired in connection with the Commission’s comprehensive investiga- 
tions relating to aspects of the electric industry. These involve mat- 
ters relating to the generation, transmission, sale, and distribution of 
electric energy however produced. 


Answer to question 3 


The Commission’s recent revision of its rule relating to Public In- 
formation (Order No. 186, 18 C. F. R. 1.36) provides a complete 
answer to this question and a copy thereof is submitted herewith for 
the information of the committee. 
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Answer to question 4 


Many of the filings are made pursuant to statute and the Commis- 
sion’s rules, e. g., annual and other periodic reports. No public an- 
nouncement is made of each individual filings. However, most of the 
Commission’s duties involve the processing of applications for the 
various types of authorizations issued by it and notice of these are 
published in the Federal Register and mailed to interested parties. 
In addition, where the filing is or might be of wide general interest, a 
press release may be issued. Lists of current filings (except for inde- 
pendent producer rate filings) are also maintained for public inspec- 
tion in the Commission’s public reference room. 


Answer to question 5 





The Commission maintains a public reference room for this purpose 
where the public files may be inspected or copies obtained. Mail 
requests are also honored. 


Answer to question 6 


See our answer to question 4, above. 


Answer to question 7 
Yes. 
Answer to question 8 


Section 1.36 (d) of the Commission’s rules which is contained in its 
Order No. 186, submitted herewith, lists those matters not available 
for public inspection. The only statutory provision in this regard is 
cited in subparagraph (1) of section 1.36 (d). 


Answer to question 9 


In revising its public information rule (Order No. 186, 18 C. F. R. 
1.36, referred to above) the Commission gave careful and de tailed con- 
sideration to this problem and cone Juded that only those categories of 
dozuments listed in section 1.36 (d) should not be made public. It 
still holds the same opinion. 








V. WorkKLOAD AND STAFFING PATTERNS 





Answer to question 1 





An examination of the lists of rulemaking and adjudication duties 
set forth in our response to parts I, supra, and II, supra, will indicate 
that many of these specific functions are only a part of a more inclusive 
general function. For example, the rulemaking functions listed in 
the response to question 1, part I, arise out of Federal Power Act, 
section 10, which directs the inclusion of certain conditions in all 
hydroelectric licenses issued by the Commission pursuant to Federal 
Power Act, section 4 (e). Thus the imposition of the conditions 
(rulemaking) is only a part of the general power to issue licenses 
(adjudicatory). It is therefore impossible to supply the information 
requested for each of the Commission’s rulemaking and adjudication 
powers. Instead, it is believed that the following will provide the 
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committee with a meaningful picture of the Commission’s workload 
and backlog situation. The most recent comprehensive figures avail- 


able are those set out in our 1958 budget justification and are as 
follows: 








| 
} 








| 
| Total Com- | 
On hand |Reeeived,| work- pleted, | On hand 
Function July 1, fiscal | load, fiseal | June 30, 
1955 | 1956 fiscal 1956 1956 
1956 
Applications for hydroelectric licenses, permits, | 
amendments, etc., Federal Power Act, secs. 4 (@), | | 
4(),6 ee ‘ 11) 116 227 112 115 
Declarations of intention, Federal Power Act, 
sec. 23 (b)-_. 6 l 7] 1 | 6 
Power site land determinations, Federal Power Act, | 
sec. 24 | 162 135 297 263 | 34 
Licensed project cost determinatious, Federal Power | 
Act, sec. 4 (b)_- 96 7 | 103 10 93 
Licensed project cost determinations, Federal Power | 
Act. sec. 4 (b) (additions and depreciation reserves) - 231 | 20 | 251 5 246 
Electric rate cases (Federal Power Act, secs. 205, 206) _| 9 21 ll 9 2 
Electric rate filings (Federal Power Act, sec. 205)_.__} 81 726 | 807 | 7 103 
Federal project rate filings (Bonneville, Fort Peek, | 
etc.) 42 190 232 226 6 
Electric security issues, Federal Power Act, see. 204 | 38 | 38 hse kmeent 
Electric mergers, etc., Federal Power Act, sec. 203. 4 . 9 | 9 Or isimaccasd 
Interlocking director ‘ies, Federai Power Act, sec. | | 
305 (b) | . . 83 | 33 GPR ni cenbeis 
Electric interconnections, Federal Power Act, sec. | | 
202 (c), (d)- at ; Lace 31 | 31 | WA ik! 
Electric energy export, Federal Power Act, sec. i 
202 (e) sasocbiactase eae 8 | 8 te siecenate 
Natural gas certificates, Natural Gas Act, sec. | | 
Producers, “‘grandfather” !_........- ee eee 4, 354 | 67 4, 421 2, 290 2, 131 
Producers, new service 2__.........-. np bameaal | 600 962 1, 562 713 849 
Pipeline companies__------ ae: 313 412 725 327 398 
Gas rate cases, Natural Gas Act, secs. -4and 5: | 
Producers.........-------- oe i eae eae 8 90 | 145 235 28 207 
aa a cee | 37 14 | 51 14 | 37 
Gas rate filings, Natural Gas Act, see. 4: 
NR EEE Ey | 164 | 4, 442 | 4, 606 4, 332 274 
2 | Regret eee SRR es 29 | 893 | 922 857 65 
| | | 








1 Applications to continue service being made on June 7, 1954, the date of the decision of the Supreme 
Court in the Phillips Petroleum case, discussed supra, pt. I. 


2 For service proposed to be commenced after the date of the Phillips decision. 


The foregoing table contains an almost complete record of the Com- 
mission’s workload and backlog with respect to its rulemaking and 
adjudication powers. No separate statistical record is kept of other 
duties of this nature because they are largely part and parcel of con- 
tinuing investigations of river basins and of companies subject to the 
Commission’s jurisdiction with respect to accounting matters and 
depreciation practices. Rulemaking or adjudication actions may 
materialize out of these proces edings but no separate record is kept 
where this takes place. The figures given, we believe, present an 
accurate picture of the situation in this regard. 


Answer to question 2 


Practically similar procedures are used in all of the Commission’s 
cases whether they be rulemaking or adjudication. As stated here- 
tofore, most of the Commission’s work in these categories arises out of 
applications for the various types of authorizations granted by the 
Commission (licenses, permits, certificates, etc.). Atter docketing 
they are refe eed to the proper unit of the technical staff (engineers, 
accountants, public utility specialists. geologists, rate experts, etc.) 
for analysis and preparation of a staff memorandum recommending 
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the action to be taken thereon. There follows a reference to the 
Commission’s legal staff for the resolution of any legal issues that may 
be involved and presentation to the Commission for final action 
thereon. Of course, in cases where a hearing is held, the matter is 
heard by an examiner who then prepares an intermediate decision. 
Such decision will become the final decision of the Commission unless 
exceptions thereto are filed by the parties, including staff counsel, or 
the Commission, on its own motion, decides to review the action of 
the examiner. Those, generally, are the steps followed in the process- 
ing of any case. 

With respect to the time required in each stage. our answer to 
questions 30 (b) in part JI, supra, applies with equal force here. 
That response refers to adjudication matters but in the rulemaking 
category (the largest portion of which involves the ratemaking func- 
tions of the Commission) the situation is similar. With respect to the 
longest and shortest proceedings during 1955 and 1956, but equally 
true in any other year, our shortest proceedings are usually applications 
with respect to security issues under the Federal Power Act, section 265. 
These, as a rule, are processed within 30 days. No specific informa- 
tion can be given with respect to the longest proceedings for the reasons 
stated on page 55. However, the longer proceedings usually involve 
either natural gas rate or certificate matters where there are many 
interveners or protestants, all of which must be given an opportunity 
to be heard. 

Answer to question 3 








Fiscal 1955 Fiscal 1956 
| aes ‘| | 
Started | Completed Started Completed 
ans a a iy ” ss ’ Ba St a cals 
i | 
Ree en ec one cic catemeaaee | 12, 382 | 12, 044 | 6, 443 | 6, 201 
mani 852 oe ec eh 6, 843 | 1, 663 1, 808 | 3, 808 


1 Excluding rules of general applicability. 
Answer to question 4 


Except as mentioned below, no major changes in procedures which 
would be apparent to or directly affect the public have been made in 
the past 5 years. Internally, however, a continuing endeavor is made 
to speed up the flow of work between the various units of the Com- 
mission’s staff. ‘Flow charts’’ have been simplified and steps elimi- 
nated wherever possible. Just about 5 years ago a major change was 
made with respect to the issuance of hydroelectric licenses. Prior 
to 1951 the Commission issued “orders authorizing the issuance of a 
license.”” This was followed, after acceptance by the licensee, by the 
preparation and issuance of a formal license document. Now, how- 
ever, only the ‘‘order issuing license’ is issued and this, upon accep- 
tance, becomes the license document. One other change was made 
necessary by the increased number of applications filed. Often, and 
whenever possible, informal “preapplication”’ conferences are held by 
the staff with the applicants. By this procedure it is often possible 
to resolve issues that might subsequently arise and thus greatly shorten 
the time of processing. 
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Answer to question 5 


As indicated in our answer to question 1 of part ITI, supra, all of 
the Commission’s functions involve rulemaking and adjudication. 
Because of the nature of these functions, including as they do so many 
investigatory operations that are integrated with the others, it is 
impossible to give any meaningful response to this question. The 
whole staff of the Commission is engaged in these duties. Neverthe- 
less, if a breakdown on this basis is still desired we will be glad to 
furnish it, although it will take a little time. 


VI. UnrtrormMity oF ADMINISTRATIVE PROCEDURE 
Answers to questions 1 and 2 


Our procedures are so specialized that no direct effort has been made 
to make them uniform with those of other agencies, except to the 
extent that compliance with the Administrative Procedure Act 
results in some such uniformity. Nevertheless, we have made studies 
of the operations and rules of other agencies for the express purpose 
of profiting by their experiences and taking advantage of their studies. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


Answer to question 3 


If ‘administrative’ is intended to mean “executive” (see question 
1 in pt. II] and our response thereto) the question is not applicable 
to thisagency. Inany event, however, all the Commission’s functions 
x > 2 TY Y 
are performed pursuant to the Federal Power and Natural Gas Acts 
which have specific application only to this agency. 


VII. Rutes ror ApMISSION TO PRACTICE AND FOR AVOIDANCE OF 
ConF.Lict oF INTERESTS 


Answer to question 1 


The Commission has no rule with respect to admission to practice 
before it. Its rule with respect to appearances (18 C. F. R. 1.4 (a)) 
permits participants to appear in person or by attorney or other 
qualified representative. 


Answer to question 2 


The Commission has no rule with respect to conflict of interests. 
It does require, however, in title 18, Code of Federal Regulations, 
section 1.4 (a) (3), that persons appearing before it shall comply with 
standards of ethical conduct required of practitioners before the 
courts of the United States, and, where applicable, to the require- 
ments of aaa 12 (i) of the Public Utility Holding Company Act 
(15 U.S. C. 791 (i)) with respect to appearances before it of repre- 
sentatives po th holding companies. The Commission is of 
the opinion that ‘the conflict-of-interest provision of the Criminal Code 
(18 U. S. C. 281), does not require implementation by any rule it 
might adopt. 
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With respect to former employees, the Commission’s rule (18 
C. F. R. 1.4 (c), as amended by order No. 184) provides that— 

(c) Appearances of former employees. No person having served as a member, 
officer, expert, examiner, attorney, accountant, engineer, or other employee of the 
Federal Power Commission may practice before or act as attorney, expert witness, 
or representative in connection with any proceeding or matter before the Commis- 
sion which such person has handled, investigated, advised or participated in the 
consideration thereof while in the service of the Commission unless he be expressly 
authorized by the Commission on a verified showing that such participation would 
not be contrary to the public interest and would not be unethical or prejudicial to 
the interests of the Commission. 


Answer to questions 3 and 4 


Since the Commission’s experience has not indicated a need therefor, 
no steps have been taken in this connection. 


VILL. Exemptions From THE ADMINISTRATIVE PROCEDURE AcrT 


Answer to questions 1 and 2 


None of the Commission’s functions are exempt from any of the 
provisions of the Administrative Procedure Act. 


IX. Courr Decisions Arrectinc AGency FUNCTIONS 


The Commission has been fortunate in not having many of its pro- 
cedures questioned in court proceedings. The following describes 
these few instances: 

In Tezxas-Ohio Gas Co. v. Federal Power Commission (207 F. 2d 615 
(1953)), the Commission moved to dismiss the company’s petition for 
review on the ground that it had not complied with section 19 (b) of 
the Natural Gas Act requiring that petitions for review must be filed 
within 60 days after the Commission has acted upon an applic ation for 
rehearing of its order. No formal action was taken by the Commission 
on the application for rehearing since section 19 (a) of the act states 
that such applications may be deemed to have been denied if no action 
is taken by the Commission within 30 days. The Court of Appeals 
for the District of Columbia held that the petition for review was 
timely, because no notice was given Texas-Ohio that its application 
for rehearing had been denied by the failure of the Commission to act 
as of an earlier date. 

Pursuant to the court’s suggestion that the Commission might com- 
ply with the notice requirement of the Administrative Procedure Act 
(sec. 6 (d)) by promulgating a general rule stating that 30 days after 
the filing of an application “for rehe varing it shall ‘be deemed to have 
been denied, the Commission amended section 1.34 of its rules to so 
provide (order No. 175 issued August 12, 1954, 18 C. F. R. 1.34). 

The Texas-Ohio case, discussed above, was the only court decision 
that can be recollected that necessitated a modification in the Com- 
mission’s procedural practices. Several others discussed below, while 
involving procedure, because of their ad hoc nature did not require 
any change in practice. 

Soon afte r the Supreme Court’s decision in the Phillips case (347 
U. S. 672 (June 7, 1954)) the Commission ee a series of 
procedural orders of general applicability governing the filing of rate 
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schedules and applications for certificates of public convenience and 
necessity by producers and gatherers of natural gas which became 
natural-gas companies by virtue of the Court’s interpretation of 
section 1 (b) of the Natural Gas Act. Several suits to enjoin or 
review the Commission’s enforcement of these orders were filed, but 
the courts upheld the contention of the Commission that the suits 
were premature in that no justiciable controversy had arisen and 
no steps taken or threats made to enforce the orders against the 
individual companies who had not exhausted their administrative 
remedies (Gulf Oil Corp. v. Federal Power Commission, 230 F. 2d 40 
(C. A. D. C.), certiorari denied 351 U. S. 973; Federal Power Com- 
mission v. Union Producing Co., 230 F. 2d 36 (C. A. D. C.), cer- 
tiorari denied 351 U. S. 927). To the same effect are Amerada 
Petroleum Co. v. Federal Power Commission (231 F. 2d 461 (C. A. 
10, 1956)); and Magnolia Petroleum Corp. v. F. P. C. (236 F. 2d 
785 (C. A. 5, 1956), certiorari denied January 14, 1957). 

In Alabama-Tennessee Natural Gas Co. v. Federal Power Commis- 
sion (203 F. 2d 494 (C. A. 3. 1953)), the petition charged, inter alia, 
that an order of the Commission dispensing with the intermediate 
decision of the hearing examiner was arbitrary and in violation of 
section 8 (a) of the Administrative Procedure Act. That act per- 
mits omission of the intermediate decision procedure where, as the 
Commission found “upon the record that due and timely execution 
of its functions imperatively and unavoidably so required.”’ The 
court sustained the Commission’s order since it could “not say that 
the finding was arbitrary.”’ 

C hanges i in rate schedules of natural-gas companies become effective 
30 days after they have been filed with the Commission unless their 
operation is suspended by an order of the Commission accompanied 
by a notice to the filing company — its reasons for such suspen- 
sion. In Phillips Petroleum Co. _ Federal Power Commission (227 
F. 2d 470 (C. A. 10, 1955)), shade court held that the Commission’s 
telegram sent on the last day before the expiration of the 30-day 
statutory period of notice, notifying Phillips that schedules filed by 
it were suspended and that two orders would follow by mail, was 
legally sufficient to effectively suspend the operation of the schedules. 


GO5S09—57——-pt. 11b 10 














[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANIZA- 
TION, PROCEDURE, AND PRACTICE IN THE FEDERAL 
AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(Federal Reserve System) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Federal Reserve System) 


NovEMBER 19, 1956. 
Mr. Witt1am McC. Martin, Jr., 
Chairman, Federal Reserve System, 
Washington, D.C. 

Dear Mr. Martin: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclosing 
a questionnaire, and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section II: 
Adjudication, January 15, 1957; Remaining Sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiu.iuM L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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FEDERAL RESERVE SYSTEM 


Answer of the Federal Reserve System to questionnaire on adminis- 
tratwe organization, procedure and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


Boarp or GOVERNORS OF THE 
FreperaL Reserve SYSTEM, 
Washington, December 17, 1956. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington 25, D.C. 

Dear Mr. Dawson: As requested in your letter of November 19, 
1956, which enclosed a questionnaire on administrative organization, 
procedure and practice, there are attached 12 copies of the Board’s 
reply to section I of the questionnaire, the section which relates to 
rulemaking. 

Sincerely yours, 


Wm. McC. Martin, Jr. 
I. RULEMAKING 


Answer to question I 


The Board of Governors of the Federal Reserve System is author- 
ized to exercise the rulemaking powers set forth below. Most of 
these powers, but not all of them, are being exercised or have been 
exercised from time to time. The authority to exercise these rule- 
naking powers is given to the Board in each case by statute (in one 
case, No. 40 below, by Executive order) and has not been delegated 
by the Board. The following are the matters with respect to which 
the Board has such authority : 

(1) Transfers of Federal Reserve bank stock and payments for 
such stock when surrendered or canceled (12 U. S. C., secs. 286, 287, 
209). 

(2) Operation and discontinuance of branch Federal Reserve banks 
(12 U.S. C., see. 521). 

(3) Classification of member banks into three — groups in 
voting for Federal Reserve bank directors (12 U.S. C., see. 304). 

(4) Maintenance by Federal Reserve agent of maa office of Board 
of Governors at each Federal Reserve bank (12 U. S. C., see. 305). 

(5) Applications by State banks and mutual savings banks for mem- 
bership in the Feder ‘al Reserve System (12 U.S. C., sees. 321, 333). 

(6) Form, contents, and publication of condition reports of mem- 
ber banks and their affiliates; waiver of reports of condition and 
examinations of affiliates (12 U.S. C., sees. 324, 334, 486). 

(7) Employment, compensation, leave, and expenses of employees 
of the Board of Governors (12 U. Ss. Gu sec. 244). 
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(8) Reclassification of reserve and central reserve cities (12 U.S. C., 
sec. 248 (e)). 

(9) Effective performance of duties, functions, or services specified 
in Federal Reserve Act (12 U.S. C., sec. 248 (1)). 

(10) Exercise by national banks of trust powers, including estab- 
lishment and operation of common trust funds (12 U.S. C., sec. 248 
(k)). A common trust fund maintained by a State or national bank 
in conformity with Board’s regulations is not subject to Federal 
income tax (26 U.S. C., sec. 584). 

(11) Percentage of member bank’s capital and surplus which may be 
represented by loans secured by stock or bond collateral (12 U.S. C., 
248 (m)). 

(12) Conditions under which discounts and advances may be 
extended by Federal Reserve banks to member banks (12 U.S. C.. 
sec. 301). — 

(13) Advances by Federal Reserve banks to member banks on any 
satisfactory security (12 U. S. C., sec. 347b). 

(14) Character of commercial, agricultural, and industrial paper 
eligible for discount by member banks at Federal Reserve banks; 
discount or purchase of sight drafts; discounts of agricultural paper ; 
discount and rediscount and purchase and sale of bills receivable and 
of domestic and foreign bills of exchanges and of acceptances (12 
U.S. C., secs. 343, 344, 348, 361). 

(15) Advances by Federal Reserve banks to individuals, partner- 
ships, and corporations on direct obligations of United States; dis- 
counts by Federal Reserve banks in unusual and exigent circum- 
stances for individuals, partnerships, and corporations (12 U.S. C., 
secs. 343, 547c). 

(16) Rediscounts by Federal Reserve banks for, and discount of 
notes payable to, Federal intermediate credit banks (12 U. S. C., 
sec. 349). 

(17) Discounts by Federal Reserve banks for nonmember banks 
through medium of member bank (12 U.S. C., sec. 374). 

(18) Percentage of assets of a Federal Reserve bank representing 
agricultural paper having a maturity in excess of 3 months and in 
excess of 6 months (12 U.S. C., sec. 352). 

(19) Acceptances by member bank in excess of 50 percent of its 
capital stock and surplus; acceptances by member banks to create 
dollar exchange (12 U.S. C., sees. 372, 373). 

(20) Direct loans by Federal Reserve banks to industrial or com- 
mercial businesses; commitments to financing institutions to purchase 
obligations of any established industrial or commercial business to 
obtain working capital; appointments of industrial advisory com- 
mittees by Federal Reserve banks (12 U.S. C., sec. 352a). 

(21) Purchase and sale by Federal Reserve banks of cable trans- 
fers, bankers’ acceptances, and bills of exchange (12 U.S. C., sec. 353). 

(22) Purchase and sale by Federal Reserve banks of obligations 
of United States, States, counties, ete. (12 U. S. C., sec. 355). 

(23) Review and determinaticn of Federal Reserve bank rates of 
discount; rates on advances to member banks on their promissory 
notes; rates on advances to individuals, partnerships, and corporations 
on direct obligations of the United States (12 U. S. C., sees. 347, 
347 (c), 357). 
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(24) Maintenance of accounts by Federal Reserve banks in foreign 
countries and appointment of foreign correspondents and agencies; 
relationships aled transactions between Federal Reserve banks and 
foreign banks or bankers (12 U. S. C., secs. 348a, 358). 

(25) Issuance and retirement of Federal Reserve notes; substitu- 
tion of collateral for such notes; custody of Federal Reserve notes, 
gold certificates, and lawful money (12 U.S. C., secs. 248 (d), 416, 
417). 

(26) Collection and exchange charges which member banks may 
collect from their customers; charges by Federal Reserve banks for 
clearing and collection services (12 U. g. C., secs. 342, 360). 

(27) Transfers of funds and charges therefor among Federal Re- 
serve banks; requirements that each Federal Reserve enti act as a 
clearinghouse for its member banks (12 U. S. C., sec. 248 (0)). 

(28) Changes in reserve requirements to prevent injurious credit 
expansion or contraction ; suspension of member bank reserve require- 
ments for limited periods (12 U.S. C., sees. 248 (c), 462 (b)). 

(26) Definition of “deposits” for purposes of member bank re- 
serves and payment of interest; determination of what shall be 
deemed a payment of interest; rates of interest on time and savin 
deposits; payment of time deposits before maturity (12 U. S. C., 
secs. 371 b, 461). 

(30) Checking against and withdrawal of reserve balance carried 
by a member bank with a Federal Reserve bank; defining terms “bal- 
ances due from other banks” and “cash items in process of collection” 
in determining reserve balance (12 U. S. C., secs 464, 465). 

(31) Full disclosure of all commissions, other considerations and 
profits received by member bank director on property sold to such 
bank (12 U.S. C., see. 375). 

(32) Evasions of limitations on loans to executive officers of mem- 
ber banks; definition of term “executive officer” and what is a borrow- 
ing, etc., by such officer (12 U.S. C., sec. 375 a). 

(33) Establishment of foreign branches by national banks and 
purchase of stock in corporations engaged in foreign banking; agree- 
ments by foreign banking corporations to limit or restrict their opera- 
tions (12 U.S. C., secs. 601, 603). 

(34) Organization and operation of corporations doing foreign 
banking or other foreign financing; acceptance of bills and drafts; 
issuance of debentures, bonds, and promissory notes; exercise of in- 
cidential powers in usual manner; limitation on aggregate liabilities; 
reserves on deposits received in the United States: establishment of 
branches; carrying on any part of business in the United States; call 
for remainder of capital stock or unpaid portion of such remainder; 
reports to Board of Governors (12 U. S. C., secs. 614, 615, 616, 618, 
625). 

(35) Service of director, officer, or employee of member bank as 
director, officer, or employee of one other bank (15 U. S. C., sec. 19). 

(36) Service of officer, director, or employee of member bank with 
company, partnership, etc., engaged in securities business (12 U.S. C., 
sec. 78). 

(37) Time within which State member bank shall obtain agree- 
ment from its holding company affiliate to be subject to conditions and 
limitations of title 12, United States Code, section 61 (12 U. S. C., 
sec. 337). 
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(38) Time within which holding company affiliate shall eliminate 
deficiency m its reserve of ready marketable assets due to their use 
to replace capital of affiliated banks and for losses incurred in such 
banks (12 U.S. C., sec. 61). 

(39) Amount of credit that may be extended by banks, brokers, 
or dealers on securities registered on a national securities exchange; 
definition of technical trade and aecounting terms (15 U.S. C., sees. 
78 c,g.h,w). 

(40) Arrangements, including rates and fees, for guaranties by 
United States of loans for defense production purposes (Executive 
Order No. 10161, issued pursuant to 50 U.S. C., App., sees. 2091, 2154). 

(41) Administration and carrying out purposes of Bank Holding 
Company Act, including registration of bank holding companies (12 
U.S. C., see. 1844). 

Answer to question 2 


The rulemaking functions of the Board of Governors are practi- 
cally always performed pursuant to specific grants of authority to 

issue rules. or regulations or make determin: tions upon specified sub- 
jects or in limited fields of operation. General grants of authority 
are ordinarily relied upon only as a supplemental power of the Bo: rd. 

The following statutory provisions contain general grants of 
authority to make all necessary rules for the administration of the 
Board’s functions under the relevant act : 

(1) “* * * said Board shall perform the duties, functions, or services specified 
in this [Federal Reserve] Act, and make all rules and regulations necessary to 
enable said Board effectively to perform the same” (12 U. 8S. C., sec. 248 (i)). 

(2) “The [Securities and Exchange] Commission and the Board of Gov- 
ernors of the Federal Reserve System shall each have power to make such rules 
and regulations as may be necessary for the execution of the functions vested 
in them by” the Securities Exchange Act of 1934 (15 U. S. C., see. TSw). 

(8) “The Board is authorized to issue such regulations and orders as may 
be necessary to enable it to administer and carry out the purposes of this 
[Bank Holding Company] Act and prevent evasions thereof” (12 U. 8S. C., 
sec. 1844). 

Answer to question 3 


The procedure followed by the Board in formulating and publish- 
ing substantive rules, general statements of policy, and. interpretative 
rules and the reasons therefor, referred to in II, III and IV, is that 
nae in the Board’s Rules of Procedure and of Information (12 

. F. R. 261, 262). (Copies of these rules are filed with the com- 
ietea It includes the preparation of drafts by the Board’s staff, 
staff conferences, public notice, and consultation with outside inter- 
ested parties, where appropriate; and publication in the Federal 
Reserve Bulletin and Federal Register. 

In the formulation and publication of rules relating to procedure, 
availability of information, practice and internal management of the 
kind referred to in I, V, VI, XII and XIII, similar procedure is fol- 
lowed, except that it is not normally necessary to consult outside 
parties, and the Board does not publish its rules relating solely to 
internal management, although wherever appropriate such internal 
management rules are furnished to members of the Board’s staff who 
are affected by them. 

While the Board issues regulations, pursuant to statutory authority, 
with respect to discounts and advances by Federal Reserve banks 
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(12 C. F. R. 201), industrial loans by Federal Reserve banks 
C. F. R. 219), and guaranties of loans for defense production un er 
section 301 of the Defense Production Act of 1950, as amended (832A 
C. F. R., ch. XV), it is not believed that these regulations are rules 
relating to the “making of loans to public or private parties” as con- 
templated by VIII. 

The Board has no practice manuals, and no rules relating to public 
property or to grants of public funds or contracts of the kinds referred 
to in VII, IX, X, and XI. 


Answer to question 4 


Aside from the provisions of the Administrative Procedure Act 
(5 U. S. C., sec. 1003) there are no statutory provisions relating to 
rulemaking functions of the Board of Governors which require notice, 
hearing, or record of hearing. 


Answer to question 5 


No rules of the Board are required to be made after formal hearing. 
The procedures of the Board in rulemaking are described in the 
Board’s Rules of Procedure (12 C. F. R. 262, particularly 262.2), which 
provide for notice of proposed rulemaking; public participation ; 
preparation of draft rule and action thereon by the Board; delayed 
effective date of the rule; and certain exceptions to the notice, public 
participation and delayed effective date provisions—all in accordance 
with the Administrative Procedure Act. 


Answer to question 6 


The Board does not afford public participation in rulemaking where 
not required by the Administrative Procedure Act. Since the Ad- 
ministrative Procedure Act omits the requirement of public participa- 
tion where the Board for good cause finds that such participation 
would be ‘ ‘impracticable, unnecessary, or contrary to the pablie in- 
terest,” the question of whether such participation is required neces- 
sarily depends to some extent upon the circumstances of the particular 
case, 

The situations in which the Board has found that notice and public 
participation are ordinarily “impracticable, unnecessary, or contrary 
to the public interest” are set out in the Board’s Rules of Procedure 
(12 C. F. R. 262.2 (e)). As there indicated, the Board has found this 
to be the case in connection with the review and determination of dis- 
count rates, and changes in general requirements regarding reserves 
of member banks, interest rates, or credit for purchasing or carrying 
securities. 

Answer to question 7 


The Board has rarely modified or suspended any existing rule in 
particular cases, and in these rare instances it has done so only i in the 
sense of waiving certain requirements where no rights of third parties 
would be affected adversely. Where existing rules are amended or 
repealed the procedure followed is the same as that followed in promul- 
gating a rule in the first instance as described in the Board’s Rules of 

Procedure (12 C. F. R. 262.2). 














































































































1486 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


Answer to question 8 


The procedures whereby interested persons petition for the issuance, 
amendment, or repeal of a rule are set out in the Board’s Rules of 
Procedure (12 C. F. R. 262). Board action with respect to petitions 
for the issuance, amendment, or repeal of a rule are dealt with at 
title 12, Code of Federal Regulations, section 262.4, which should be 
considered in connection with title 12, Code of Federal Regulations, 
section 262.2. 

In the course of each year, the Board receives a large number of re- 
quests and recommendations for rulem: aking, which range from in- 
formal letters, telegrams, telephone conversations, and conferences to 
formal submissions. Wherever feasible, the Board attempts to give 
all such suggestions and requests appropriate consideration, whether 
or not their form complies with the Board’s Rules of Procedure. 

It is difficult to make a numerical comparison of the number of 
modifications in rules that were based on petitions received by the 
Board with the number of modifications that w ere initiated by the 
Board. In some cases, for example, a single “petition” contains 
recommendations of more than one change in, or addition to, out- 
standing regulations. In other cases, petitions from different sources 
present ‘Substantially identical recommendations. 

In view of the fact that most of the problems that arise in connec- 
tion with the content of the Board’s regulations are of such a nature 
that they are the subject of continuing consideration by the Board and 
its staff, it is not feasible to state the extent to which each adoption, 
modification, or repeal of a particular rule took place at the initiative 
of the Board rather than as a result of petitions submitted to the 

soard. Petitions meriting serious consideration seldom relate to sub- 

jects that have not already received consideration by the agency. The 
Board has frequently published in the Federal Register. a notice of 
proposed rulemaking that was developed on the ‘initiative of the 
Board or as a result of one or more petitions, or both, and, as a result 
of such publication, has received recommendations or petitions from 
interested persons. 

Subject to the foregoing, it may be said that during the years 1955 
and 1956 the Board received approximately 19 communications that 
might be regarded as petitions with respect to the issuance, amend- 
ment, or repeal of regulations (although less than that number of 
individual proposed changes were involved, because of the duplica- 
tion previously mentioned). Of these, 15 were either declined or are 
still pending, and 4 resulted in 4 changes in regulations of the Board. 
However, as indicated above, in virtually all of the cases in which 
changes were made, the subject had already been under consideration 
by the Board. As indicated in the answer to question 13, the aggre- 
gate number of rulemaking actions by the Board during 1955 and 
1956 was in excess of the number that followed the presentation of 
petitions, since adoption of some rules was ltiited by the Board 
without receipt of petitions. 

In addition to the communications which might be regarded as peti- 
tions, and which are discussed above, the Board receives a relatively 
large number of suggestions, requests, or comments that are based in 
many instances on incomplete understanding of the problem or of the 
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nature and scope of the Board’s authority, and which are handled 


essentially as a matter of general correspondence without being of a 


nature to warrant consideration of changes in the Board’s regulations. 
Answer to question 9 


The Board has no rules affecting military or naval matters. Pur- 
suant to section 14 of the Federal Reserve Act, as amended (12 U.S. C., 
secs. 348a, 353-359), which directs the Board to exercise special super- 
vision over the relationships of the Federal Reserve banks with for- 
eign banks or bankers, the Board has issued its regulation N (12 
C, F. R. 214) relating to such relationships of Federal Reserve banks. 
Regulation N was issued before enactment of the Administrative Pro- 
cedure Act, and has not been amended since that act was passed. The 
Board believes public participation in the making of such rules would 
not be necessary, since it would not aid any persons affected and would 
serve no useful purpose. 

The Board’s rules relating to agency management or personnel are 
a relatively small portion of its rules. The Board believes public 
participation in the making of such rules would not be desirable, since 
it might unnecessarily impede the exercise of the Board’s functions 
concerning its internal management and personnel, would not aid any 
persons affected, and would serve no useful purpose. The Board does 
not use advisory groups in formulating such rules. 

As indicated in the answer to question 3, it is believed that the Board 
does not have any rules that involve “public property, loans, grants, 
benefits, or contracts” as contemplated by (c). 

Answer to question 10 

In all cases of informal public participation in rulemaking, the 
Board gives consideration to all relevant matter presented, although 
not every rule issued after such proceedings is accompanied by a re- 
cital of the fact that such consideration has been given. In those 
cases where there is such a recital, submissions are not listed or cate- 
vorized. 

The Board’s Rules of Procedure do not designate the type of sub- 
mission which the Board will consider as relevant. 


Answer to question rt 


The circumstances under which the Board finds “good cause” for 
making the effective date of a rule less than 30 days after its pub- 
lie eae or service are set forth in section 2 (e) of the Board’s Rules 
of Procedure (12 C. F. R. 262.2 (e)). As there indicated, the reason 
or reasons usually are that it is necessary that the action become effec- 
tive promptly in the public interest, to prevent speculators or others 
from reaping unfair profits, to accommodate commerce and business 
with regard to the general credit situation of the country, or to pre- 
vent consequences contrary to the public interest. 

In the past 2 years, the Board has occasionally fixed as the effective 
date a date prior to the expiration of the 30-day period both for good 
cause and for the reason that the rule was one granting or recogniz- 
ing exemption or relieving restriction. In such situations, the rea- 
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sons, therefore, have been somewhat overlapping, and it is difficult 
to sharply separate them. In other cases, where there has been no 
granting or recognizing of exemption or relieving of restriction, the 
Board has taken the action for good cause only. 

In the following cases during the past 2 years, the Board has fixed 
as the effective date a date prior to the expiration of the 30-day 
period both for good cause and for the reason that the rule was one 
granting or recognizing exemption or relieving restriction : 

Regulation D (20 F. R. 3305, May 13, 1955), relating to re- 
serves of member banks; 

Regulation Q (20 F. R. 3305, May 138, 1955), bearing on the 
subject of intense paid on deposits by member banks; 

Regulation T (21 F. R. 2812, Apr. 30, 1956), relating to the 
amount of credit which may be provided by brokers, dealers, and 
members of national securities exchanges; and 

Regulation Q (21 F. R. 9691, Dec. 7, 1956), which increases 
the rate of interest which member banks may pay on deposits. 

Within the last 2 years, the following rules, for good « ‘ause only, 
have been published with the effective date fixed at a date prior to the 
expiration of the 30-day period: 

Regulation T, supplement (20 F. R. 177, Jan. 6, 1955) ; 

Regulation T supplement (20 F. R. 2891, Apr. 28, 1955) ; and 

Regulation T (21 F. R. 2812, Apr. 30, 1956) ; all relating to 
credit which an be provided by brokers, dealers, and members 
of national securities exchanges. 

Regulation U, supplement (20 F. R. 177, Jan. 6, 1955); and 
Regulation U, supplement (20 F. R. 2891, Apr. 28, 1955), both 
relating to loans by banks for the purpose of purchasing or carry- 
ing registet ‘ed stocks. 

Discount rates (20 F. R. 6046, Aug. 18, 1955; 20 F. R. 7098, 
Sept. 21, 1955; 20 F. R. 8774, Nov. 29, 1955; 21 F. R. 2601, Apr. 
20, 1955; 21 F. R. 2719, Apr. 26, 1956; and 21 F. R. 7142, Sept. 
19, 1956), all relating to the rates charged banks for credit pro- 
vided by the Federal ‘Reserve banks. 

It is not understood that the committee wishes to have attached 
copies of these rules, which were published in the Federal Register, 
but the Board will, of course, be glad to supply any copies if they 
should be desired. 

Answer to question 13 


The following are the rules, together with certain interpretations, 
issued by the Board of Governors during the years 1955 and 1956 and 
published in the Federal Register, classified according to the subject 
matter. 

Advances and discounts by Federal Reserve banks (regulation 
A).—The Federal Register of January 12, 1955 (20 F. R. 263) con- 
tamed general revision of the Board’s regulation dealing with ad- 
vances and discounts by Federal Reserve banks. A copy of regula- 
tion A, so revised, is filed with the committee. 

Discount rates.—The Federal Register of May 11, 1955 (20 F. I 
3182), August 19, 1955 (20 F. R. 6046), September 92.1955 (20 F. I 
7098), November 30, 1955 (20 F. R. 8774), April 21, 1956 (21 F. I 
2601), April 27, 1956 ( 21 F. R. 2719), and September 20, 1956 
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F. R. 7142), contained amendments to the rules relating to the rates 
to be charged in connection with advances and discounts by the Fed- 
eral Reserve banks. 

Reserves of member banks (regulation D).—The Federal Register 
of May 14, 1955 (20 F. R. 3305), contained an amendment of the 
Board's regulation on this subject expanding the definition of “sav- 
ings deposit.’ ” (See also Payment of interest on deposits, below.) 

The Federal Register of June 16, 1955 (20 F. R. 4207), contained 
an interpretation of the foregoing amendment. 

Trust powers of national banks (regulation F).—The Federal 
Register of February 24, 1955 (20 F. R. 1127), contained an interpre- 
tation of the Board’s regulation on this subject with respect to publi- 
cation of information concerning common trust funds maintained 
by banks. 

The Federal Register of May 14, 1955 (20 F. R. 3305), contained an 
amendment to this regulation with respect to the collective investment 
of trust funds received or held by national banks. A copy of this 
amendment is filed with the committee. 

The Federal Register of March 8, 1956 (21 F. R. 1483), contained 
interpretations of ‘this regulation relating to (1) assignment of com- 
mon trust-fund income to the trustee bank, and (2) advertising of 
common trust funds. 

Corporations doing foreign banking or other foreign financing un- 
der the Federal Reserve Act (regulation K).—The Federal Register 
of December 12, 1956 (20 F. R. 9899), contained a general revision of 
the Board’s regulation on this subject. A copy of the revised regula- 
tion K is filed with the committee. 

Payment of interest on deposits (regulation @)—The Federal 
Register of May 14, 1955 (20 F. R. 3305), contained an amendment 
to this regulation with respect to the definition of the term “savings 
deposit.” (See also the items under Reserves of member banks, 
above. ) 

The Federal Register of October 4, 1955 (20 F. R. 7355), contained 
an interpretation of the foregoing amendment. 

The Federal Register of August 21, 1956 (21 F. R. 6269), contained 
an interpretation of this regulation relating to the payment of in- 
terest on time deposits with alternate maturities. 

The Federal Register of December 7, 1956 (21 F. R. 9691), con- 
tained an amendment to the supplement to this regulation which in- 
creased the rates of interest on deposits that may be paid by member 
banks of the Federal Reserve System. 

Credit by brokers, dealers, and members of national securities ex- 
changes (regulation T’), and loans by banks for the purpose of pur- 
chasing or carrying registered stocks ven U).—The Federal 
Register of January 7 and April 29, 1955 (20 F. R. 177, 2891), 
amended the supplements to these regulations with respect to maxi- 
mum loan value of securities. Copies of the later supplements, so 
amended, are filed with the committee. 

The Federal Register of March 18, 1955 (20 F. R. 1642, 1643), con- 
tained interpretations of these regulations with respect to arranging 
loans to purchase open-end investment-company shares. 

The Federal Register of February 17, 1956 (21 F. R. 1094), con- 
tained an interpretation of regulation U relating to the effect of regis- 
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tration of stock subsequent to the making of a bank loan with respect 
thereto. 

The Federal Register of May 1, 1956 (21 F. R. 1812) contained an 
amendment of regulation T with respect to the maximum permissible 
number of business days for obtaining the necessary deposit of margin. 

Bank holding companies (regulation Y).—The Federal Register of 
July 8, 1956 (21 F. R. 5686) contained the regulations issued by the 
Board of Gove ‘rnors pursuant to the Bank Holding Company Act of 
1956. A copy of regulation Y is filed with the committee. 

The Federal Register of September 12, 1956 (21 F. ms 6887) an- 
nounced the adoption of for ms F. R. Y-2 and F. R. Y—5, to be used 
by bank holding companies in making application to the Board for 
prior approval ‘of the acquisition of bank shares, and in registering 
with the Board pursuant to the Bank Holding Company Act, respec- 
tively. The Board also extended the time limit for registration of 
bank holding companies. 


Answer to question 14 


It is understood that this question relates to the standards or guides 
contained in the statute with respect to the exercise of rulemaking 
power. In many instances there are no specifically stated standards or 
guides with reference to the rulemaking powers of the Board of Gov- 
ernors listed in the answer to question 1 and, accordingly, the Board’s 
actions in these fields must be governed by standards which can be 
determined from the legislative history of the law or from its general 
context and implications. 

The meaning and intention of Congress is believed to be in general 
sufficiently clear and susceptible of necessary implementation and no 
problems ‘of meaning have been encountered which have caused any 
important difficulties, except as noted below. 

Congress has changed the legislative standards with respect to the 
rulem: king powers of the Board in the course of the Board’s admin- 
istr ation of them in the followi ing instances : 

(1) By the act of May 12, 1933, the Board was authorized, upon the 
si canton vote of five of its members, and with the approval of the 
President, to declare that an emergency exists by reason of credit ex- 
pansion, and by regulation during such emergency to increase or de- 
crease, in its discretion, the reserves required of member banks of the 
Federal Reserve System. In 1935, the Board recommended that this 
authority be modified so that, without declaring an emergency and 
without the approval of the President, the Board could change reserve 
requirements, in order to control possible inflation; and in the Bank- 
ing Act of 1935 Congress amended the law by authorizing the Board 
by regulation to change the requirements as to reserves of member 
banks within certain limits “in order to prevent injurious credit expan- 
sion or contraction.” (12U.S.C. 462b.) 

(2) Section 8 of the Clayton Antitrust Act (15 U. C. 19, as 
amended in 1916), authorized the Federal Reserve Boar ai to permit a 
director of a member bank of the Federal Reserve System to serve as a 
director of two other banks if the latter are not in substantial com- 
petition with such member bank. By the act of March 9, 1928, this 
section was amended so as to authorize the Board to permit such inter- 
locking directorates if in its judgment “it is not incompatible with 
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the public interest,” and to revoke such permit when it finds, after 
notice and opportunity to be heard, that the “public interest” so re- 
quires. The 1928 amendment was adopted because, according to the 
report of the House Banking and Currency Committee, the law as 
amended in 1916 had oper: ated in an illogical way and often defeated 
the purpose for which it was enacted. The 1928 amendment was in- 
tended to enable the Board to administer the law more effectively and 
more nearly in harmony with the apparent purpose and intent of 
Congress. 

In order to eliminate the necessity for the Board’s passing upon 
thousands of individual cases and issuing individual permits in all 
such cases, the Board in 1935 recommended changes in the law on 
this subject. Following this recommendation, this section was com- 
pletely revised in the Banking Act of 1935 so as to set forth the pro- 
hibitions of the law more specifically and to authorize the Board to 
prescribe rules and regulations deemed necessary to enforce compliance 
with the section. The amendment also authorized the Board to per- 
mit by regulation a person to serve as a director of a member bank and 
at the same time as a director of one other bank, in a case which would 
otherwise be prohibited by the law; but no guides or standards were 
specifically included in the section as thus revised. 

(3) Section 32 of the Banking Act of 1933 (12 U.S. C. 78) pro- 
hibited interlocking directorates between member banks and organiza- 
tions primarily engaged j in the securities business except pursuant to 

permit issued by the Federal Reserve Board if in its judgment it 
‘a not incompatible with the public interest. This law was amended 
by the Banking Act of 1935 by eliminating the provision for the 
issuance of individual permits by the Board and providing instead 
that the Board might make exceptions only by general regulations 
dealing with limited classes of cases when, in its judgment, such rela- 
tionships would not unduly influence the investment policies of such 
member banks or the advice they give their customers regarding in- 
vestments. 

With respect to rulemaking powers, it would seem that the author- 
ity to prescribe rules or regulations normally carries with it a certain 
amount of discretion and therefore that the Board has some discretion 
in exercising any of the functions listed in the answers to question 1. 
The exercise of this discretion is, of course, limited by any guides or 
standards or conditions expressly stated in the law or existing by im- 
plication. Moreover, like actions of any other agency, actions of the 
Board in the rulemaking field must not be arbitrary or capricious or 
involve an abuse of discretion. 

We know of no areas of agency discretion with respect to rulemak- 
ing in which greater statutory specifications of standards would be 
partic ‘ularly helpful, except as indicated below. 

The Board of Governors was given authority by the Banking Act 
of 1935 to define certain terms used in section 19 of the Federal Re- 
serve Act regarding the payment of interest on deposits by member 
banks in the Federal Reserve System, and was authorized to deter- 
mine what shall be deemed to be a payment of interest, and to pre- 
scribe rules and regulations to effectuate the purposes of the law and 
prevent evasions thereof. Difficulties have arisen from time to time 
in determining whether various practices of member banks involve 
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indirect payment of interest within the meaning of the law. The 
Board has recently recommended to the Banking and Currency Com- 
mittee of the Senate that the law be amended so as to make clear that 
the term “interest” shall include only cash payments made or credits 
given by a bank for the account or benefit of a depositor. A particu- 
larly troublesome problem in this connection has arisen from the 
fact that the Board has taken the position that absorption of exchange 
charges by member banks involves a payment of interest, whereas 
the Federal Deposit Insurance Corporation has taken the position that 
the absorption of such charges by insured nonmember banks does not 
constitute a payment of interest. A proposal that the absorption of 
such charges should not be construed to be a payment of interest was 
before Congress in 1944 but was defeated in the Senate. The Board 
has recently recommended to the Banking and Currency Committee 
of the Senate that this matter be clarified either by an explicit identical 
statement on the point in both the Federal Reserve Act and the Fed- 
eral Deposit Insurance Act or by authorizing one of the two agencies 
to define interest for both classes of banks. 











Boarp oF GOVERNORS OF THE 
FrepreraL Reserve System, 
Washington, January 16,1957. 

Hon. Witu1am L. Dawson, 

Chairman, Committee on Government Operations, 
House of Representatives, Washington 25, D.C. 

Dear Mr. Dawson: As requested in your letter of November 19, 
1956, which enclosed a questionnaire on administrative organization, 
procedure, and practice, there are attached 12 copies of the Board’s 
reply to section II of the questionnaire, the section which relates to 
adjudication. 

Sincerely yours, 


Wm. McC. Martin, Jr. 
Il. ApsupIcATION 


Answer to question 1 





The Board of Governors of the Federal Reserve System is author- 
ized to exercise the adjudication powers set forth below. The au- 
thority to exercise these powers is given to the Board in each case by 
statute and has not been delegated by the Board. 

1. Admit to membership in Federal Reserve System State banks, 
trust companies, Morris Plan and similar banks, mutual-savings 
banks, and national or local banks in Alaska, and in dependencies and 
insular possessions of the United States (12 U.S. C., secs. 321, 333, 
466). 

2. Waive statutory 6 months’ notice upon voluntary withdrawal of 
bank from membership in Federal Reserve System (12 U.S. C., see. 
328). 

3. Terminate membership in Federal Reserve System if State mem- 
ber bank fails to comply with law or regulations, falsely certifies 
check, or ceases to exercise banking functions without receiver or 
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liquidating agent having been appointed; restore meta upon 
due proof of compliance with law or regulations (12 U. S. C., secs. 
327, 331, 501). 

4. Terminate membership in Federal Reserve System of State 
member bank whose insured status has terminated (12 U. S. C., 
sec. 1816). 

5. Terminate membership in Federal Reserve System of mutual 
savings bank if State law is not amended to authorize purchase of 
Federal Reserve bank stock or if bank fails to purchase such stock 
(12 U.S. C., sec. 333 

6. Terminate membership in Federal Reserve System of State 
member bank affiliated with organization dealing in securities (12 
U.S. C., see. 377). 

7. Terminate membership in Federal Reserve System of State 
member bank (a) that is affiliated with company which refuses to give 
information requested in course of examination or refuses to permit 
such examination, or (b) that refuses to pay any expense of examina- 
tion assessed of the affiliate (12 U. S. C., sec. 338). 

8. Terminate membership in Federal Reserve System of State 
member bank affiliated with holding company affiliate which has not 
signed an agreement to be subject to conditions and limitations of 
title 12, United States Code, section 61; terminate membership of 
State member bank when voting permit of bank’s holding company 
affiliate has been revoked (12 U.S. C., sec. 337). 

9, Permit State member bank to establish domestic branch (12 
U.S. C., see. 321). 

10. Permit State member bank to reduce its capital stock (12 
U.S.C., sec. 329). 

11. Permit national bank to exercise trust powers and certify that 
bank no longer has authority to exercise such powers (12 U.S. C., 
sec. 248 (Ix)). 

12. Permit member bank to make acceptances in excess of 50 percent 
of its capital stock and surplus to amount not exceeding 100 percent 
(12 U.S. C., sec. 372). 

i3. Permit member bank located in outlying district of Reserve 
or central Reserve city to maintain lower reserves (12 U. S. C., 
sec, 162). 

14. Permit member bank to act as medium or agent of nonmember 
bank in receiving discounts from Federal Reserve bank (12 U. S. C., 
secs. 374, 463). 

15. Permit State member bank to invest in bank premises amounts 
exceeding 100 percent of its capital stock (12 U.S. C., sec. 371d). 

16. Issue permit to holding company affiliate to vote stock of mem- 
ber bank; revoke such permit for violations of law or agreement with 
Board (12 U.S. C., see. 61). 

17. Determine that company is not engaged in business of holding 
bank stocks and, therefore, is not a holding company affiliate (12 
U.S. C., sec. 221). 

18. Permit merger, consolidation or absorption of insured bank with 
or by State member bank when the resulting capital stock or aggre- 


gate surplus will be less than the aggregate of those of the constituent 
banks (12 U.S. C., sec. 1828c). 


95899—57—pt. 11b——-11 





























































































































































1494 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


19. Permit or require Federal Reserve bank to establish branch; 
require discontinuance of such branch (12 U. S. C., sec. 351). 

20. Permit construction of branch Federal Reserve bank building 
(12 U.S.C., sec. 522 

Permit Federal Reserve bank to make advances to groups of five 
or more member banks on any satisfactory security (12 U.S. C., sec. 
347a). 

22. Permit or require one Federal Reserve bank to rediscount the 
discounted paper of another Federal Reserve bank (12 U. S. C., sec. 
248 (b)). 

23. Permit Federal Reserve bank to make direct loan to industrial 
or commercial business; approve Industrial Advisory Committee ap- 
pointed by the Federal Reserve bank; designate number of members 
of such committee; fix per diem allowance for committee members 
(12 U.S. C., see 35 Qa (d)). 

24. Issue Federal Reserve notes to Federal Reserve banks at discre- 
tion of Board; call for additional security to protect such issued notes 
(12 U.S. C., sees. 411, 412, 414). 

25. Authorize Federal Reserve bank to cancel within same calendar 
year more than 25 percent of its capital stock for purpose of effecting 
voluntary withdrawal of bank from membership (12 U. S. C., see. 
328). 

26. Approve compensation provided by the Board of Directors of 
a Federal Reserve bank for directors, officers or employees of such 
bank (12 U.S. C., see. 307). 

27. Designate Federal Reserve bank to act as clearinghouse; require 
Federal Reserve bank to so act (12 U. S. C., sec. 248 (0)). 

28. Approve compensation and earnings fixed by Federal Reserve 
Bank Board of Directors for members of Federal Advisory Council; 

call special meetings of such Council (12 U.S. C., sec. 261). 

29. Extend time for State member bank to transmit report of con- 
dition of its affiliate (12 U.S. C., sec. 334). 

30. Permit or require Federal Reserve bank to open accounts in 
foreign countries, appoint correspondents, establish agencies in such 
countries; permit Federal Reserve banks to open banking accounts 
for such foreign correspondents or agencies, foreign banks, or foreign 
states; permit one Federal Reserve bank to conduct such accounts 
through another Federal Reserve bank; permit officer of Federal Re- 
serve bank to conduct negotiations with officers of foreign banks and 
require Board’s representative to be present at any conference or 
negotiations (12 U.S. C., sees. 348a, 358). 

Certify to Secretary of Treasury amount of holding company 
affiliates’ earnings and profits devoted during taxable year to acqui- 
sition of readily 1 marketable assets (26 U.S. C., sec. 601). 

2. Suspend borrowing privileges at Federal Reserve bank of mem- 
ber “bank which, after warning, has increased outstanding loans se- 
cured by stock or bond collateral; or suspend such privileges, after 
hearing, for undue use of bank credit for speculative or other un- 
sound purposes (12 U.S. C., secs. 248 (m), 301, 347). 

33. Remove director or officer of member bank for violations of law 
or unsafe or unsound banking practice; remove executive officer of 
member bank who has accepted a Joan in violation of law (12 U.S. C., 
secs. 77, 375a). 
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34. Permit national bank or State member bank to establish for- 
eign branches (12 U.S. C., secs. 321, 601). 

35. Permit national bank or State member bank to purchase stock 
of foreign banking corporation; require bank to dispose of stock of 
such cor por ation for failure to comply with regulations of Board 
a oH Ss. C ., secs. 24, 335, 601). 

Issue charter for corporation to do foreign banking or foreign 
Paik ing business; approve conversion of State bank principally 
engaged 1 in foreign business into a corporation so chartered by Board; 
permit corporation so chartered to establish foreign branches; per- 
mit it to invest in stock of certain other corporations; permit it to 
increase or reduce its capital stock; extend the time for it to dispose 
of stock acquired to prevent loss upon debt previously contracted; 
extend corporate existence of such corporation ; ra receiver for 
such corporation which has become insolvent (12 U. S. C., sees. 614, 
615, 618, 624, 628, 629). 

37. Issue cease and desist order requiring discontinuance of viola- 
tion of section 7 of Clayton Act (purchase of bank stock which may 
substantially lessen competition or tend to create a monopoly) or 
section 8 of Clayton Act (interlocking service as officer or director 
of competing banks) (15 U.S. C., sees. 18, 19, 21). 

Terminate, for failure to comply therewith, agreement which 
bank ‘not a member of the Federal Reserve System must execute if 
it is to qualify to make loans on securities to brokers or dealers (15 
U.S. C., see. 78h). 

39., Permit a company to become a bank holding company, or permit 
a bank holding company to acquire ae stocks or assets, or to ial 
with another bank holding company (12 U. S. C., sec. 1842 (a)). 

40. Certify as to tax-free Titribation of nonbanking properties 
by ag holding company (26 U. S. C., sees. 1101-1103). 

Extend period within which bank holding company must dis- 
sine of nonbanking assets; extend time within which bank holding 
company shall register and file the requisite information (12 U.S. C., 
“pe . 1848, 1844). 

. Determine that activities of a financial, fiduciary, or insurance 
sania are so closely related to banking business as to be proper 
incident thereto and that, therefore, bank holding company may 
continue to own stock of such company (12 U.S. C., sec. 1843 (c) (6) ). 


Answer to question 2 


The adjudication functions of the Board of Governors are per- 
formed pursuant to the specific grants of authority set forth in the 
answer to question 1. Section 5 ‘(b) of the Bank Holding Company 
Act of 1956 authorizes the Board to “issue such regulations and orders 
us may be necessary to enable it to administer and carry out the pur- 
poses of this act and prevent evasions thereof” [emphasis added]. 
Although this might be considered to convey some general adjudi- 
catory powers, there appear to be specific authorizations at the various 
points in the act where adjudications would be appropriate. 
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Answer to question 3 


I, III, IV, V, VI, and VII not applicable. No cases of this kind. 

Il. The adjudicatory procedures of the Board are set forth in the 
Rules of Practice for Formal Hearings which constitute appendix A 
to the Board’s Rules of Procedure (12 C.F. R.¢ 262), a copy of which is 
filed with the committee. 

The Board’s Rules of Practice provide that notice of hearing shall 
be given by the secretary of the Board, or such other person as the 
Board may designate for the purpose (rule II). Service of such 
notice or of any other document shall be made by personal service on 
the party or his attorney of record by registered mail, or by other 
appropriate means specified by the Board; and service by registered 
mail shall be deemed to be made as of the date of receipt by the 
person addressed (rule XII). 

No special procedures have been provided for intervention. The 
matter would, therefore, be handled by an appropriate order in the 
proceeding in which intervention was sought. 

The Board’s rules contain no specific provisions referring to com- 
plaints, but in practice the Board either issues a complaint accom- 
panied by a notice of hearing or issues an order for hearing, and in 
both cases these documents contain the information described in the 
first sentence of section 5 (a) of the Administrative Procedure Act. 
There are no instances in which private persons are the moving parties, 
or in which a formal hearing is initiated by an application or a declara- 
tion. Consequently, there are no instances of, or rules relating to, 
voluntary withdrawal or dismissal of proceedings by a request of 
private parties. 

The Board’s rules contain no provision for an answer, reply, or 
similar responsive pleading. On occasion the order for hearing has 
provided for the filing of an answer and has stated the result which 
would follow from failure to file an answer. The Board’s rules con- 
tain no provisions regarding motions, amendments, or supplemental 
pleadings, and such matters would be dealt with by the trial examiner 
under rule III (f) or by appropriate order of the Board. 

Although there are no rules dealing specifically with prehearing or 
pretrial, the trial examiner is given authority to hold conferences for 
the settlement or simplification of the issues by consent of the parties. 
The Board’s rules contain no provisions regarding discontinuance or 
dismissal of proceedings instituted by it, and these matters would be 
dealt with by an appropriate order in the proceeding. There is no 
special provision in the Board’s rules with respect to consent orders 
or default adjudication, and these matters would, therefore, be dealt 
with by an appropriate order in the proceeding. As pointed out 
above, the order for hearing has on occasion provided for the filing 
of an answer. 

Answer to question 4 


In addition to the provisions of the Administrative Procedure Act 
(5 U.S. C., secs. 1004, 1005, 1006), the following statutory provisions 
relating to ‘adjudie: ition functions of the Board of Governors require 
a hearing. In the case of all but the first item, the statute specifically 
mentions “notice.” The statute does _not mention a “record of the 
hearing” except in the case of items 5, 7, and 8, below. 
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1. Terminate membership in Federal Reserve System if bank fails 
to comply with laws or regulations or ceases to exercise banking func- 
tions without receiver or liquidating agent having been appointed 
(12 U.S. C., sec. 327). This statute provides that “it shall be within 
the power of the Board after hearing to require such bank to surrender 
its stock in the Federal Reserve Bank and to forfeit all rights and 
privileges of membership.” (See also 12 U.S. C., secs. 331, 333, 337, 
338, 377, 501, 1818 (b), which provide for forfeiture of membership 
under provisions of 12 U.S. C., sec. 327, for various reasons. ) 

2. Remove director or officer of member bank for violations of law 
or unsafe or unsound banking practices (12 U. S. C., sec. 77). This 
statute provides that the Board “may cause notice to be served upon 
such director or officer to appear before such Board to show cause 
why he should not be removed from office,” and provides further that 
the order and findings of fact upon which his removal may be based 
“shall not be made public or disclosed to anyone except the director 
or officer involved and the directors of the bank involved, otherwise 
than in connection with proceedings for violation of this section.” 
(See also 12 U.S. C., sec. 375a, which provides for removal of mem- 
ber bank’s executive officer under provisions of 12 U. S. C., sec. 77, for 
having violated provisions of statute prohibiting loans to executive 
officers. ) 

3. Revoke permit issued to holding company affiliate authorizing it 
to vote stock of member bank, for violations of law or agreement 
with Board (12 U. S. C., sec. 61). This statute provides that the 
Board “may, in its discretion, revoke any such voting permit after 
giving 60 days’ notice by registered mail of its intention to the hold- 
ing company affiliate and affording it an opportunity to be heard.” 

4. Suspend credit facilities of Federal Reserve System for member 
bank making undue use of bank credit (12 U. S. C., sec. 301). This 
statute provides that “the Board may, in its discretion, after reason- 
able notice and an opportunity for a hearing, suspend such bank from 
the use of the credit facilitiess of the Federal Reserve System.” (See 
also a similar provision in 12 U.S. C., sec. 248 (m), which author- 
izes the Board “to direct any member bank to refrain from further 
increase of its loans secured by stock or bond collateral” or have its 
discount privileges suspended, but does not provide for notice or 
hearing; and 12 U. S. C., sec. 347, which authorizes the Board to 
suspend borrowing privileges for member bank increasing its out- 
standing loans secured by stock or bond collateral] “despite an of- 
ficial warning,” but which does not mention a notice or hearing.) 

5. Issue cease and desist order requiring discontinuance of viola- 
tion of section 7 of Clayton Act (purchase of bank stock which may 
substantially lessen competition or tend to create a monopoly) or sec- 
tion 8 of Clayton Act (interlocking service as officer or director of 
competing banks) (15 U. S. C., sees. 18, 19, 21). This statute pro- 
vides that the Board shall issue and serve upon such person “a com- 
plaint stating its charges in that respect, and containing a notice of 
a hearing upon a day and at a place therein fixed at least 30 days 
after the service of said complaint.” The statute also provides that 
“The testimony in any such proceeding shall be reduced to writing 
and filed in the office of the * * * Board.” 
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6. Terminate, for failure to comply therewith, agreement which 
nonmember bank must execute if it is to make loans on securities to 
brokers or dealers (15 U. S. C., sec. 78 (h)). This statute provides 
that such agreement “shall be subject to termination at any time by 
order of the Board, after appropriate notice and opportunity for 
ee 

. Permit a company to become a bank holding company, or per- 
vit a bank holding company to acquire banks stocks or assets, or 
to merge with another bank holding company (12 U.S. C., sec. 1842 
(b)). This statute provides for a hearing where the appropriate 
Federal or State supervisory authority has | disapproved such acqui- 
sition and that “any such hearing shall be commenced not less than 
10 nor more than 30 days after the Board has given written notice 
to the applicant of the action of the disapproving authority.” The 
statute also states that at the conclusion of the hearing the Board 
“shall by order grant or deny the application on the basis of the 
record made at such hearing.” 

8. Determine that activities of a financial, fiduciary, or insurance 
company are so closely related to banking business as to be proper 
incident thereto and that, therefore, bank holding company may con- 
tinue to own stock of such company (12 U.S. C., sec. 1843 (c) (6)). 
This statute provides that the Board’s ‘decision shall be made “after 
due notice and hearing, and on the basis of the record made at such 
hearing.” 

Tn all of these cases, the type of notice given, the type of hearing 
afforded, and the type of record kept, are set forth in the Board’s 
Rules of Procedure and the Rules of Practice for Formal Hearings 
contained in the appendix thereo (12 C. F. R., pts. 262, 263 


Answer to question 5 


The procedure in the case of applications as to which no hearing 
is required is described in section 4 of the Board’s Rules of Procedure 
(C. F. R. 262). In practice, the applicant is given every opportunity 
not only to submit information which he deems pertinent, but also to 
supply any additional information which may appear to be needed. 
(The last four parts of this question 5 do not apply to informal 
adjudication. ) 

With respect to formal adjudication, in connection with submis- 
missions, the Board’s Rules of Practice for Formal Hearings provide 
that any oral or documentary evidence may be received, except that 
irrelevant, immaterial, or unduly repetitious evidence shall be ex- 
cluded (rule III (g)). The rules provide for the filing of briefs 
(rule VIII) and for oral argument before the Board or one or more 
members thereof by order of the Board, upon written request (rule 
IX). With respect to intervention and ‘consolid: ation, the rules con- 
tain no special provisions, and therefore such matters ‘would be dealt 
with by an appropriate order in the individual case. Actually, the 
question has never arisen. With respect to initial or recommended 
decisions, and appeals therefrom, rule VI (a) provides that the trial 
examiner may make a recommended decision, but the rules make no 
provision for an initial decision, and therefore there is no occasion 
for an appeal from the decision of the trial examiner. 
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Answer to question 6 


The Board does not afford full adjudication, in the sense of formal 
hearings, when not required by statute to do so. When the Board’s 
regulation of consumer credit was in effect (1941-47, 1948-49, and 
1950-52) that regulation provided that the registration which was 
necessary for extending such credit under the regulation could be 
suspended, after notice and opportunity for hearing, for violation of 
the regulation. It was felt that notice and opportunity for hearing 
was appropriate in such cases since the proceedings were similar to 
those in which banking legislation provides for such notice and op- 
portunity for hearing, for example, proceedings to expel a bank from 
membership in the Federal Reserve System. 

In all situations in which there is a statutory requirement for notice 
or hearing with respect to adjudicatory proceedings the Board grants 
such notice or hearing, and in no such case does it find such proceed- 
ings to be “impractical, unnecessary or contrary to the public interest.” 


Answer to question 7 


The Board has never had occasion to modify, amend, repeal or 
suspend a decision or opinion in an adjudication in which there has 
been a formal hearing, although it would undoubtedly do so upon a 
proper showing. No procedure is prescribed for such matters. It 
should be noted that there have been only 2 or 3 formal hearings since 
1946. 

In matters not involving formal adjudication, before an application 
is denied, the practice is to give the applicant every opportunity to 
submit additional information or arguments for the Board’s considera- 
tion. The procedure on applications to modify, amend, repeal, or 
suspend an informal adjudication is the same as that for the initial 
adjudication. 

Answer to question 8 


The procedures whereby interested persons petition for an adjudi- 
cation or the amendment or setting aside of same are set out in section 
4 of the Board’s Rules of Procedure (12 C. F. R. 262.4). Board action 
with respect to such petitions is also dealt with in 12 C. F. R. 262.4. 
In those cases in which there is a formal hearing on applications— 
only certain applications under the Bank Holding Company Act of 
1956—the procedure is covered by section 7, of regulation Y (12 
C. F. R. 222.7) section 3 of the Board’s Rules of Procedure (12 
C. F. R. 262.3) and the Rules of Practice for Formal Hearings con- 
tained in the appendix to the Rules of Procedure (12 C. F. R. 263). 

As indicated in those rules, applications should be filed with the 
Federal Reserve bank of the district. When appropriate, the Reserve 
bank will make an investigation and report the relevant facts, with 
its recommendation to the Board. In the case of informal adjudica- 
tions, the appropriate divisions of the Board’s staff prepare and submit 
to the Board recommendations on the subject. The Board in due 
course takes such action as it deems warranted in the circumstances and 
appropriate in the public interest. 

There are shown below the number of applications received by the 
Board during 1955 and 1956 and the adjudication actions taken on 
the applications. Virtually the only amendments or setting aside 
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requested were for extensions of time within which permission pre- 
viously granted (such as for admission to membership in the Federal 
Reserve ‘Sy stem or for the establishment of a branch office of a bank) 
could be carried out. Information regarding applications for exten- 
sions of time and the action thereon is shown separately below from 
information on other applications. The information shown below 
nie all actions with respect to the Board’s supervision of the 12 Fed- 

‘al Reserve banks, since such actions are not believed to be of the 
kind referred to in this question. 


Applications other than for extensions of time 


1956 





RS oie, aa cbdscces ek Joh d 322 
Approved... ahi pikes oil 38 288 
Denied __-_- b ts 3 
Withdrawn....-_._..-- 2 | 4 
Pending | 27 





Received 
Approved... 
Denied 


During 1955 and 1956 only one adjudication action of the kind 
believed to be referred to in this question was initiated by the Board. 
This was a formal hearing initiated by the Board’s Notice of Institu- 
tion of Proceeding and of. ‘Hearing, dated June 29, 1956, to determine 
whether or not the « ‘apital structure of a State member bank is ade- 
quate, and, if not adequate, whether membership of the bank in the 
Federal Reserve System should be terminated. The United States 
Circuit Court of Appeals recently aflimed the action of the district 
court denying an injunction against the proceeding, but the circuit 
court gr anted a stay until Febr uary 4, 1957, and the taking of testi- 
mony in the proceeding has not yet commenced. 


Answer to question 9 


It is believed that adjudications made by the Board do not involve 
what ordinarily are considered to be (a) military, naval, or foreign 
affairs functions of the United States, (6) matters relating to agency 
management or personnel, or (¢) public property, loans, grants, ‘bene- 
fits, or contracts. The Board exercises supervision over tr ansactions 
of any kind, including agreements to make gold loans, entered into by 
any Federal Reserve bank with any foreign bank or banker; the 
Board’s regulation V relates to the guar anty of loans by other Gov- 
ernment agencies for purposes of national defense; and regulation 
S is concerned with industrial loans by Federal Reserve banks. As 
indicated, however, it is believed that these functions do not involve 
adjudications of the type referred to. The Board also exercises cer- 
tain functions relating to its management and personnel, but it is 
believed that these functions would not include what is usually re- 
ferred to as adjudication. 
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Answer to question 10 


It is customary for the Board to accompany any adjudication after 
informal proceedings with a statement that the adjudication has been 
arrived at on the basis of information supplied by the applicant, or 
other information within the knowledge of the Board of which the 
applicant is advised. However, the Board does not include a formal 
statement that “all relevant matter presented to the agency has been 
considered.” In the event the Board’s decision is adverse, a statement 
is generally made that the Board would be glad to consider any addi- 
tional information bearing on the subject which the party may wish 
to supply. 

The Board’s Rules of Procedure do not designate the type of sub- 
mission which the Board will consider as relevant. For the guidance 
of applicants, the Board has approved certain forms to be used in 
making applications or supplying information (see sec. 5 (b) of the 
Board’s Rules of Procedure, 12 C. F. R. 262) and, in addition, appli- 
cants provide such other information as the Board may specifically 
request or the applicant may wish to present. 


Answer to question 11 


Not applicable. No cases of this kind. (It is assumed that para- 
graph (6) refers to a case where there is a specific statutory provision 
limiting the scope of review to questions of law, and that it does not 
refer merely to the “substantial evidence rule” mentioned in sec. 10 
(e) (B) (5) of the Administrative Procedure Act.) 


Answer to question 12 
Not applicable. 
Answer to question 13 


A list of all types of adjudications which the Board of Governors 
is authorized to make is contained in the answers to questions 1 and 4 
in this section, and it will be noted that in all but the few types of 
adjudication set forth in the answer to question 4, no hearing is re- 
quired. However, the number of instances in which a hearing is re- 
quired is even smaller than these lists would indicate because, even 
though hearings are required by statute in certain types of cases, such 
cases arise so infrequently that there were no hearings at all in 1954, 
1955, and the first 9 months of 1956. The enactment of the Bank 
Holding Company Act of 1956 on May 9, 1956, will undoubtedly 
change this picture somewhat because the act requires hearings in 
connection with certain applications, and a number of such applica- 
tions are being filed. 

Answer to question 14 


It is understood that this question relates to the standards or guides 
contained in the statute with respect to the exercise of adjudication 
functions. In many instances there are no specifically stated stand- 
ards or guides with reference to the adjudication functions of the 
soard of Governors listed in the answer to question 1 of this section 
and, accordingly, the Board’s actions in these fields must be governed 
by standards which can be determined from the legislative history of 
the law or from its general context and implications. 
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The meaning and intent of the standards prescribed by the Con- 
gress are believed to be in general sufficiently clear and susceptible 
of necessary implementation, and no problems of meaning have been 
encountered which have caused any important difficulties, except as 
noted below. 

Congress has changed the legislative standards with respect to the 
adjudication functions of the Board in the course of the Board’s 
administration of them in the following instances: 

Under a provision of the Federai Reserve Act which has been 
in the law since 1917, the Board of Governors in passing upon an 
application of a State bank for membership in the Federal Reserve 
System is required to consider the financial condition of the applying 
bank, the general character of its management, and whether or not 
the corporate powers exercised are consistent with the purposes of 
the Federal Reserve Act. In 1935, however, the law was amended 
so as to require the Board of Governors, in connection with the ad- 
mission to membership of a bank whose deposits are not insured 
by the Federal Deposit Insurance Corporation, to certify to the Cor- 
poration that consideration has been given to the financial history 
and condition of the bank, the adequacy of its capital structure, its 
future earnings prospects, the general character of its management, 
the convenience and needs of the community to be served by the bank, 
and whether or not its corporate powers are consistent with the pur- 
poses of the law. 

Prior to 1952, a State bank, in order to be admitted to the Federal 
Reserve System, was required to have the capital stock necessary 
for the organization of a national bank in the same location, but 
there were no other standards set forth in the statute to guide the 
Board in passing upon the adequacy of the capital of a bank apply- 
ing for membership. By act of July 15, 1952, the law was amended to 
require “capital stock and surplus which, in the judgment of the 
Board of Governors of the Federal Reserve System, are adequate in 
relation to the character and condition of its assets and to its existing 
and prospective deposit liabilities and other corporate responsibili- 
ties.” 

With respect to the various adjudication powers of the Board, it 
would seem that the authority to take the action specified in the 
statute normally carries with it a certain amount of discretion and 
therefore that the Board has some discretion in exercising virtually 
all of the functions listed in the answers to question 1 of this section. 
The exercise of this discretion is, of course, limited by any guides or 
standards or conditions expressly stated in the law or existing by im- 
plication. Any action of the Board must, of course, be based upon 
the facts presented to it and its discretion exercised in the light of 
those facts. Moreover, actions of the Board in carrying out its ad- 
judication functions must, of course, not be arbitrary or capricious 
or involve an abuse of discretion. In some instances the law contains 
specific language with respect to the discretion vested in the Board. 
Examples of provisions of this kind are: 

Title 12, United States Code, section 77, authorizing the Board 
“in its discretion” to order that a director or officer of a member 
bank be removed from office after certain procedures, including a rea- 
sonable opportunity to be heard. 
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Title 12, United States Code, section 1848 (a) (sec. 4 (a) of the 
Bank Holding Act of 1956), authorizing the Board to extend the 
period for divestment of nonbanking assets by a bank holding com- 
pany “if in its judgment such an extension would not be detrimental 
to the public interest.” 

Title 12, United States Code, section 61, providing that when an 
application is made by a holding company affiliate for a voting per- 
mit the Board “may in its discretion grant or withhold such a permit 
as the public interest may require.” 

We know of no areas of agency discretion with respect to the ad- 
judication functions of the Board in which greater statutory specifica- 
tion of standards would be particularly helpful except as indicated 
below. 

Member banks of the Federal Reserve System located in the out- 
lying districts of Reserve or central Reserve cities or in territory added 
to such cities by the extension of corporate charters may be permitted 
by the Board of Governors to maintain reserve balances in a lesser 
percentage of their deposits than other member banks in such cities. 
No explicit guides or standards are stated in the law except as the 
may be found in the requirement with respect to the location of suc 
member banks; and it has at times been difficult for the Board to deter- 
mine what particular banks, in accord with the intent of the statute, 
should be given the benefit of these reduced reserve requirements. 
This question is a part of the larger problem of a possible revision of 
the reserve requirements of member banks that is now being actively 
studied by the Federal Reserve System with a view to possible legis- 
lative proposals. 

Under section 18 (c) of the Federal Deposit Insurance Act, a bank 
merger must have the prior written consent of the appropriate Fed- 
eral bank supervisory agency (the Board of Governors in the case of 
a merger resulting in a State member bank) if the capital stock or 
surplus of the resulting bank will be less than the aggregate capital 
stock or aggregate surplus of the constituent institutions. In 1956 
the Board advised Congress that it favored a pending bill which would 
require the consent of the appropriate Federal bank supervisory au- 
thority for every merger in which the resulting bank would be a na- 
tional bank, State member bank, or nonmember insured bank, whether 
or not a diminution in capital funds is involved, and which would 
require the appropriate agency to consider the condition of the bank, 
the adequacy of its capital, the character of its management, needs of 
the community, and similar factors, and also whether the effect of the 
proposed merger might be to lessen competition unduly or to tend 
unduly to create a monopoly. 


Answer to question 15 


We can recall no case in which the Board has made such a finding. 


Answer to question 16 


The Board recognizes the right of persons to be represented by an 
attorney in either formal or informal proceedings. Section 5 (a) of 
the Board’s Rules of Procedure (12 C. F. R. 262.5 (a)) provides that 
“appearance and practice before the Board in all matters shall be 
governed by” rule I of the Board’s Rules of Practice for Formal Hear- 
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ings. Rules I (a) and XII of the Board’s Rules of Practice for For- 
mal Hearings (12 C. F. R. 263.1 (a), 263.12 provide: 

(a) No register of attorneys or agents who may practice before the Board is 
maintained. No application for admission to practice is required. Any person 
desiring to appear before or transact business with the Board in a representative 
capacity may be required to file a power of attorney with the Board showing his 
authority to act in such capacity, and he may be required to show to the satis- 
faction of the Board that he is properly qualified. 

* * * * * * 

All reports, exceptions, briefs, proposed findings or conclusions, or other docu- 
ments or papers required by these rules to be served on any party to a proceeding, 
or on counsel to the Board, shall be served by the Secretary of the Board or such 
other person as the Board may designate for the purpose. Such service, except 
on counsel to the Board, shall be made by personal service on the party or his 
attorney of record, by registered mail addressed to the party or his attorney of 
record, or by other appropriate means specified by the Board. Service by regis- 
tered mail shall be deemed to be made as of the date of receipt by the person 
addressed. 

In the relatively few formal hearings held by the Board, it has been 
customary to serve copies of documents on both the party and his 
attorney of record. 

Answer to question 17 


The Board would give notice by publication in the Federal Register 
in the relatively few adjudicatory proceedings before it which may 
affect the interest of other persons in such manner as to make it ap- 
propriate to serve or publicly announce the matter. In this connec- 
tion, section 7 (a) of the Board’s regulation Y (12 C. F. R. 222.7 (a)) 
provides that — 

Notice of any hearing required by the [Bank Holding Company] Act 


will be published in the Federal Register a reasonable time in advance of the 
date fixed for the hearing. * * * 


Answer to question 18 


As indicated in the answer to question 3, the Board exercises no 
adjudication function involving controversies between private parties, 
and accordingly the Board does not have cases of the kind to which 
this question is understood to refer. Under the Bank Holding Com- 
pany Act of 1956 applications may be filed which may be of some 
interest to persons other than the applicant, for example, an applica- 
tion by a bank-holding company to acquire the stock of a bank might 
be of interest to other banks or other bank- holding companies. How- 
ever, even in such cases it is believed that ordinarily there would not 
be private parties on opposing sides of a controversy who might 
determine the matter by consent as contemplated by this question. 


Answer to questions 19 and 20 


From time to time the Board expresses opinions as to the inter- 
pretation of statutes and regulations within its jurisdiction, but it 
has not had occasion to issue declaratory orders. No requests have 
been made to the Board for such orders. 








it 
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Answer to question 21 


The experience of the Board has not suggested any specialized. pro- 
cedural steps to improve or expedite its ene functions, ex- 
cept that the Board has been impressed with the advantages to all 
parties of maintaining as much informality as practicable in pro- 
ceedings where a formal hearing is not required by law, especially in 
matters involving banks. It is believed that such informality can 
be particularly helpful in connection with activities which might be 
described as the granting of initial licenses, and that even in the case 
of formal hearings, earlier informal discussions can often sim- 

lify such hearings or perhaps even render them unnecessary. The 
3oard is not in a position to evaluate the desirability of extending 


such practices to other agencies but is inclined to believe it might be 
helpful in some cases. 


Answer to question 22 


The great bulk of the adjudicatory proceedings of the Board in- 
volve the granting of an initial license and turn upon factual situa- 
tions that usually vary substantially from one case to another. It is 
assumed that these would be considered to be of class (b) rather than 
class (a) for the purposes of this question. The Board has very few 
cases of adjudication which are of the kind understood to be referred 
to in class (a). The Board attempts to follow case precedent to the 
extent feasible in deciding matters within class (b), but the factual 
situations usually differ so much from one case to another that there 
rarely is a precedent which could be considered to be sufficiently in 
point to govern the matter. 


Answer to questions 23, 24,25, 26,27, and 28 


The Board has no hearing officers in its employ. (See sec. 3 (k) 
of the Board’s rules of organization.) There were no decisions and no 
hearings either by the Board or by trial examiners during 1954, 1955, 
and the first 9 months of 1956. In this connection, however, it may 
be mentioned that on June 29, 1956, the Board filed and served upon 
a member bank notice of institution of proceeding and of hearing to 
determine the adequacy of capital of the member bank. Hearing 
was begun before a hearing officer on October 3, 1956, but respondent 
bank obtained a stay of proceedings in the United States court of 
appeals pending hearing on its appeal from denial in the United States 
district court of a preliminary injunction. On January 2, 1957, the 
United States court of appeals affirmed the denial of an injunction, 
but the court granted a stay until February 4, 1957. 


Answer to question 29 


The principal responsibility of the Board and its members lies in the 
field of national monetary and credit policies. To a large extent this 
responsibility does not involve either rulemaking or adjudicatory 
functions in the usual sense of those terms, although it does on occasion 
involve rulemaking of a specialized character such as the review and 
determination of discount rates established by Federal Reserve banks, 
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and changes in general requirements regarding reserves of member 
banks, interest rates, or credit for purchasing or carrying securities. 
Changes in the more detailed features of the Board’s regulations, 
which involve rulemaking of a more conventional nature ordinarily do 
not require a large amount of the Board’s time but may on occasion 
require extensive consideration. In actual practice many of these 
matters overlap and interlock to such an extent that time or attention 
devoted to one phase of the subject might equally as well be regarded 
as devoted to another aspect of the same or related problems. Ad- 
judicatory matters, relating chiefly to supervision of member banks 
and including such matters as permission to establish branches, have 
usually not required large amounts of the Board’s time but have at 
some periods required additional time because of their value or com- 
plexity. It will be seen that there are wide variations, from one time 
to another, in the extent to which different functions require the atten- 
tion of the Board, functions which require considerable time and 
attention during one period often requiring far less in another, and 
vice versa. In the circumstances, it is believed that it would not be 
meaningful to attempt to give a more precise indication of the division 
of time between various functions of the Board. It may be men- 
tioned, however, that adjudicatory matters, though not particularly 
time consuming during most periods in the past, have been requiring 
an increasing amount of the Board’s time in recent years. With the 
enactment of the Bank Holding Company Act of 1956, it seems likely 
that substantial amounts of the Board’s time, at least for a period of 
several months or years, will have to be devoted to adjudicatory 
matters under that act. 
Answer to question 30 


As of October 1, 1956, there were 36 applications pending, of which 
7 had been in suspense for varying periods of time, awaiting further 
information. 

The average time such applications had been pending was 48 days. 
If the 7 cases held in suspense awaiting further information were not 
considered, the average time applications had been pending would 
be 22 days. 

During the first 9 months of 1956, a total of 315 applications were 
acted upon. Of this 315, 309 were approved and 6 denied. 





Answer to question 31 


The Board attempts to maintain consistency in the positions which 
it takes on similar questions. Accordingly, unless upon reconsidera- 
tion there should be found to be good reason to conclude that a posi- 
tion taken in an earlier case was unsound in principle, the Board 
would be disposed to follow the earlier position in later cases which 
presented the same question. However, as indicated in the answer to 
question 22, the great bulk of the adjudicatory proceedings of the 
Board involve the granting of an initial license and turn upon factual 
situations that usually vary from one case to another and cannot be 
resolved on the basis of precedent. 
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Answer to question 32 


In exercising its adjudication powers, the Board makes its decisions 
known and/or available to interested parties by following the proce- 
dure set forth in section 4 (e) of the Board’s Rules of Procedure (12 
C. F. R., sec. 262.4 (e)), which states that— 

Prompt notice will be given to the applicant of the granting or denial in whole 


or in part of any written application or request of any interested person made 
in connection with any Board proceeding. 


Notice is usually given by letter, except in the case of formal proceed- 
ings. 

The Board expresses opinions from time to time regarding various 
statutes or regulations which it administers, and where believed to be 
of general interest such opinions are published in the Federal Register 
and the Federal Reserve Bulletin. How ever, such opinions are not 
understood to be decisions contemplated by this question. 

As indicated in the answers to questions 22 and 31, most adjudicatory 
proceedings of the Board involve the granting of an initial license 
and turn upon factual situations that usually vary from one case to 
another and for that reason would not be of general interest as rece- 
dents. Accordingly, while the Board would publish its decision in 
a case which appeared to be of general interest, there has been no such 
decision since the Board’s decision in a Clayton Act proceeding in 
1952. 


As stated in section 8 (b) of the Board’s Rules of Organization (12 
C. F. R., sec. 261.3 (b)) : 


grants of permission or authority by the Board may not in all cases be of suffi- 
cient general interest to justify publication, but the fact that the Board has 
granted such approval, permission, or authority in such cases will at the appro- 
priate time be disclosed to any person upon request made in accordance with 
section 7 (c) of these rules (12 C. F. R. sec. 261.2 (c)) to the extent that such 


disclosure would not conflict with the principles stated in section 8 (d) of these 
rules (12 C. F. R., sec. 261.3 (d) ). 


Boarp or GOVERNORS, 
FEDERAL RESERVE SYSTEM, 
Washington, February 14, 1957. 
Hon. Wrii1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: As requested in your letter of November 19, 1956, 
which enclosed a questionnaire on administrative organization, proce- 
dure, and practice, there are attached 12 copies of the Board’s reply 
to sections III through IX, the concluding sections of the ques- 
tionnaire. 

Sincerely yours, 
C. Cansy Batperston, Vice Chairman. 


IIT. Separation or Functions 


All powers of the Board are assigned to the Board by statute 
sell that (1) responsibilities with respect to guar anties by the 
United States of loans for defense production purposes are exercised 
under Executive Order No. 10161, issued pursuant to title 50 United 
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States Code, appendix 2091, 2154, and (2) responsibilities for develop- 
ment of national sec urity preparedness measures relating to monetary 
and bank credit policies, and programs relating to emergency opera- 
tion of the banking system are exercised under Defense Mobilization 
Order I-20 (382A C. F. R. DMO-1-20). The first of these would ap- 
pear to be legislative (rulemaking) in character, while the second 
would appear to be executive (administrative). 

The legislative (ealaenticing) functions of the Board are set forth 
with citations of authority in the answer to question 1 of part I of 
this questionnaire. The Board’s judicial (case adjudication) func- 
tions, including licensing functions, are similarly set forth in the 
answer to question 1 of part II of this questionnaire. Just as any 
legislative body conducts a certain amount of investigative and other 
administrative : activity in connection with the legislative function, and 
just as a court has certain administrative activities connected with its 
judicial function, so also the rulemaking and adjudicatory functions 
of the Board necessarily involve certain investigative and administra- 
tive activities. It is assumed that this question does not contemplate 
any further enumeration of those powers or their related administra- 
tive functions. It is also assumed that the question is not intended to 
refer to certain administrative functions of a “housekeeping” nature, 
such as annual reports to the Congress, and administration of the 
Board’s personnel and other functions of internal management, which 
might be said to be related to all the Board’s functions rather than 
to any particular one of the three kinds mentioned in the question. 

Similarly, the question would not appear to relate to certain super- 
vision which the Board exercises over the Federal Reserve banks and 
the internal operations of the Reserve banks, which act in certain 
respects as field representatives of the Board. 

The Board’s executive (administrative) functions which are 
believed to be referred to in the question are set out below. It will 
be noted that these consist chiefly of: (a@) investigative and prose- 
cuting functions in connection with certain adversary proceedings 
(by contrast, all the administrative aspects of “initial licensing” 
adjudications might be considered to be a part of the adjudication 
process) ; and (6) examination and obtaining of reports from banking 
institutions. 

1. Investigative and prosecuting functions in connection with 
proceedings to terminate membership in the Federal Reserve System 
of a State member bank which fails to comply with laws or regu- 
lations, or ceases to exercise banking functions without a receiver 
or liquidating agent having been appointed ( (12 U.S. C. 327). Termi- 
nation of membership under title 12, United States Code, section 327, 
is provided for various reasons (12 U. S. C. 331, 333, 337, 338, 377, 
501, 1818 (b)). 

Investigative and prosecuting functions in connection with 
pr coins to remove an officer or director of a member bank from 
office for continued violations of law or continued unsafe or unsound 
banking practic es (12 U.S. C. 77). See also title 12, United States 
Code, section 375a, which provides for removal of member bank’s 
executive officer under title 12, United States Code, section 77, for 


having violated provisions of statute prohibiting loans to executive 
officers. 
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3. Investigative and prosecuting functions in connection with 
proceedings to revoke, for violations of law or of its agreement with 
the Board, the permit which the Board has issued to a holding com- 
pany affiliate authorizing the company to vote stock of a member bank 
(12 U. S. C. 61). 

4. Investigative and prosecuting functions in connection with 
proceedings to suspend credit facilities of Federal Reserve System 
as toa member bank making undue use of bank credit (12 U.S. C. 301). 

5. Investigative and prosecuting functions in connection with 
proceedings to issue cease-and-desist orders requiring discontinu- 
ance of vioaltion of section 7 of the Clayton Act (purchase of bank 
stock which may substantially lessen competition or tend to create 
a monopoly) or section 8 of Clayton Act (interlocking service as 
officer or director of competing bank) (15 U.S. C. 18, 19, 21). 

6. Investigative and prosecuting functions in connection with 
proceedings to terminate for failure to comply therewith, agreement 
which nonmember bank must execute if it is to make loans on 
securities to brokers or dealers (15 U. S. C. 78 (h)). 

7. Investigative and prosecuting functions in connection with 
proceedings to require National or State member bank to dispose of 
stockholdings in a corporation engaged in international or foreign 
banking due to failure to comply with section 25 of the Federal 
Reserve Act or regulations thereunder (12 U.S. C. 603). 

8. Initiating suit by Comptroller of the Currency, under Board’s 
direction, to forfeit charter of national bank for failure to comply 
with provisions of Federal Reserve Act (12 U. S. C. 501a). 

9. Taking steps to have United States bring suit to require for- 
feiture of charter of foreign banking corporation chartered by Board 
for violation of law (12 U.S. C. 622). 

10. Directing Federal Reserve bank by suit or otherwise to collect 
$100 a day penalty from member bank which fails to obtain and fur- 
nish reports of affiliates (12 U.S. C. 334). 

11. Requiring annually not less than three reports of condition of 
State member banks and their affiliates, on dates fixed by the Board, in 
such form and containing such information as the Board may specify, 
and requiring such other statements or reports of member banks as 
necessary (12 U.S. C. 248 (a), 324, 334). 

12. Conducting regular and special examinations of State member 
banks and their affiliates (12 U.S. C. 248 (a), 325, 326, 338, 483). 

13. Requiring member banks to furnish information concerning con- 
dition of corporations engaging in foreign banking in which such 
member bank has purchased capital stock, and requiring special exami- 
nations of foreign branches of national banks and of such corporations 
(12 U.S.C. 602). 

14. Requiring foreign banking corporations chartered by Board to 
submit to examinations and to make reports to Board at such times and 
in such form as deemed necessary (12 U.S. C. 625). 

15. Requiring bank holding companies and their subsidiaries to 
submit to examinations and make reports (12 U.S. C. 1844 (c)). 

16. Supervising issue and retirement of Federal Reserve notes 
through Bureau under charge of the Comptroller of the Currency 
(12 U.S. C. 248 (d), 411). 
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17. Arranging for transfers of funds between Federal Reserve banks 
and operation of clearinghouse (12 U.S. C. 248 (0)). 

18. Developing national secur ity preparedness measures relating to 
monetary and bank credit policies, and programs relating to emergency 
operation of the banking system (Defense Mobilization Order I-20; 
32A C. F. R. DMO-1-20). 

2. As stated in answers to question 1 of sections I and IT of this ques- 
tionnaire, authority to exercise rulemaking and adjudicatory functions 
are not delegated by the Board. Of course, investigations preliminary 
to the exercise of rulemaking and adjudicatory functions are per- 
formed by the staff, but the fin: ial decision is made by the Board in each 
case. 

With respect to the very few adversary administrative proceedings 
which are instituted by the Board (such as to terminate the member- 
ship of a bank in the Federal ala System), the decision whether 
or not to institute such a proceeding is made by the Board and not 
delegated. Of course, members of the staff develop information to aid 
the Board in reaching such a decision; and if the Board institutes 
such a proceeding, members of the staff have the responsibility of 
prosecuting it before a hearing officer, who would conduct the hearing 
and recommend a decision. 

Examinations of banking institutions are made by examiners selected 
or approved by the Board, but the Board prescribes the form of report 
to be used for such ex: uminations. The Board also prescribes the form 

in which, and times as of which, banking institutions will submit 
reports. 

3. The investigative and prosecuting duties of the Board are as set 
forth above as items 1 through 7 of the summaries given in answer 
to question 1 above. Items 8, 9, and 10 of that question might also 
be said to involve both investigative and prosecuting duties, although 
the prosecuting aspect of the Board’s activity is rather limited in those 
cases. Items 11 through 15 do not involve prosecuting functions, but 
might in a broad sense be said to be investigative, since they relate to 
reports by and examinations of banking institutions and bank holding 
companies. 

4. The staff of the Board engaged in investigative or prosecution 
duties do not participate or advise in the m: aking of decisions in cases 
where this would not be in accord with the provisions of section 5 (c) 
of the Administrative Procedure Act. Such participation may occur 
in connection with matters with respect to which formal proceedings 
are not required or in connection with applications for initial licenses 
in accordance with the policy of the fourth sentence of section 5 (c), 
which makes the subsection inapplicable to applications for initial 
licenses. 

5. The members of the Board do not ordinarily participate per- 
sonally in initiating investigations, conducting investigations, or pre- 
paring cases for prosecution after investig: ation, all such matters being 
customarily handled by the Board’s staff, although specific authority 
from the Board usually would be required before conducting investi- 
gations of more than routine importance. Likewise, Board “members 
do not usually participate in preliminary consult: ation and conference 
regarding agency proceedings, although they may do so on occasion in 
connection with matters handled on an informal basis. 
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The Board has had occasion to hold only a very few formal hear- 
ings since the adoption of the Administrative Procedure Act. In one 
of those a member of the Board sat as trial examiner. In that same 
case, another member of the Board disqualified himself from par- 
ticipating in the consideration or decision of the case, and thereafter 
testified as a witness in the proceding. Under the Board’s present 
oractice, formal hearings are conducted by trial examiners who are 
Léaiawed from other agencies, such examiners being “selected by the 
[ Civil Service] Commission from and with the consent of [the] other 
agencies” in accordance with the Administrative Procedure Act. 

The Board’s rules permit oral argument before the Board in appro- 
priate cases after completion of a formal hearing and the trial exam- 
iner’s report. Members of the Board or staff members, or both, may 
participate in informal hearings or roundtable discussions of matters 
which are to come before the Board and in which formal proceedings 
are not needed. 

6. As indicated in the answer to cueen 5 above, we have had 
no cases in which the members of the Board have participated in the 
investigative or prosecuting stages of formal administrative proceed- 
ings, except one case in which a Board member served as hearing 
examiner and a Board member testified as a witness some years ago. 
As also indicated in that answer, trial examiners borrowed from other 
agencies, pursuant to selection by the Civil Service Commission in 
accordance with the Administrative Procedure Act, are now used 
for the conduct of formal hearings of the Board. Although the Board 
decides whether or not to initiate more important investigations and 
whether or not to order hearings, members of the Board do not par- 
ticipate in the actual investigative or prosecuting stage. 

7. As indicated above, the Board has had very few formal hearings 
since the enactment of the Administrative Procedure Act and, except 
as indicated below, it has not been necessary to set up any special staff 
for the purpose of reviewing recommended or initial decisions of 
hearing officers. Several years ago, the Board had a Solicitor’s Office 
whose function was to prosecute hearings as counsel for the Board, 
and this office was separated from the General Counsel’s Office, which 
had the function of reviewing any recommended or initial decisions. 
After the discontinuance of that arrangement because there were so 
few formal proceedings, the matter has been handled through a divi- 
sion of responsibilities among individual members of the staff, pri- 
marily either in the Legal Division or in the Examinations Division. 
In formal proceedings arising under present arrangements, individ- 
ual members of the Legal Division, Examinations Division, or other 
divisions would be assigned to investigate or prosecuting functions, 
and others would be assigned to review functions; but any attorneys 
or other staff members who engaged in prosecuting or investigative 
functions in any such case would be excluded from participating or 
advising with respect to a review of the recommended decision in 
that or a factually related case. The review of recommended deci- 
sions usually consists of a review of the record and possibly prepara- 
tion of a memorandum for the Board analyzing the issues as pre- 
sented by the record, although the entire record, of course, is submitted 
to each Board member for his consideration. 3 

8. With the exception of the Bank Holding Company Act of 1956, 
which is mentioned below, the statutes administered by the Board do 
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not contain specific provisions either authorizing or prohibiting dis- 
osition of matters on an ex parte basis. However, in general, the 
3oard does not have adjudicatory proceedings in which private par- 
ties oppose each other, and most adjudicatory proceedings of the 
Board involve either (1) applications for initial licenses or (2) pro- 
ceedings initiated by the Board to apply sanctions (such as to termi- 
nate the membership of a bank in the Federal Reserve System). 

In both such types of cases the Board endeavors to represent the 

ublic interest and the only other party in interest is the applicant 
in the first type of case or the respondent in the second type. Accord- 
ingly, there would ordinarily appear to be no need to consult anyone 
other than the applicant or respondent in such situations, except, of 
course, to the extent that the Board might also wish to consult mem- 
bers of its own staff. On the other hand, the Board would not dispose 
of any such matter without providing an opportunity for the applicant 
or respondent to make a full presentation of his position. 

Under section 3 (b) of the Bank Holding Company Act of 1956 
(12 U. S. C. 1842), when the Board receives an application for a 
company to become a bank-holding company or for a bank-holding 
company to acquire additional bank stock or bank assets, the Board 
must notify the Comptroller of the Currency if the bank in question 
is a national bank or the State bank supervisory authority if it is a 
State bank. If within 30 days the Comptroller or the State super- 
visory, as the case may be, disapproves the application, the Board must 
hold a hearing on the application, after notice to the applicant and 
the opposing authority, must “afford all interested parties a reason- 
able opportunity to testify at such hearings,” and must “grant or 
deny the application on the basis of the record made at such hearing.” 

9. Rule III (e) of the Board’s Rules of Practice for Formal Hear- 
ings (12 C. F. R. 263) contained in the Appendix to the Board’s Rules 
of Procedure provides: 

Except as permitted by the Administrative Procedure Act, the trial examiner 
shall not consuit any person or party on any fact in issue unless upon notice and 
opportunity for all parties to participate, * * *. 

With respect to consultations by a presiding or deciding officer 
which are not covered by the Administrative Procedure Act, the 
Board does not have specific rules, but the Board follows the practice 
of obtaining the views of all interested parties as fully as practicable 
upon all matters before it for decision. Before deciding any question 
of law or fact adversely to any party, the Board endeavors to afford 
that party ample opportunity to support his side of the question and 
to answer any considerations which might weigh against his posi- 
tion. This is usually accomplished by informal discussions with the 
parties, which may be supplemented by memorandums submitted by 
the parties which appropriate. 

10. As indicated in the answers to section IT of this questionnaire, 
the Board has very few proceedings to which the provision here in 
question would apply. There have been no such proceedings com- 
pleted during 1955 or 1956, and only 1 commenced during those 2 
years. The one which commenced has been subject to several tempo- 
rary stays in the Federal courts and has not yet proceeded to the 
taking of testimony, but no member of the Board has engaged in 
investigative or prosecuting functions in it. In 1 proceeding several 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1513 


years ago, 1 member of the Board served as hearing examiner and 
another disqualified himself and testified as a witness. 

11. The Board of Governors’ Rules of Practice for Formal Hearings 
(12 C. F. R. 263) provide for the making of a complete record and 
provide for briefs and oral argument (for the purpose of informing 
the Board fully as to the fact and as to the views of the parties). 

In informal adjudications, such as action on applications where 
no formal hearing is held, the Board’s Rules of Procedure (12 C. F. R. 
262.4 (c) and (d)) provide that, prior to Board action, the Federal 
Reserve bank of the district will make an investigation when appro- 
priate and report the relevant facts with its recommendation to the 
Board. The report includes the points urged by the applicant, and 
the Reserve bank’s comments. The matter is then considered by the 
Board’s staff, which reports it to the Board with a recommendation, 
together with all available facts of the case. 


LV. Inspection or Recorps 


1. In addition to matters which concern the Board’s supervision 
of the 12 Federal Reserve banks and are not believed to be contem- 
plated by this question, the main categories of written submissions 
which are voluntarily filed with the Board include applications relat- 
ing to the following: 

(1) Admission to membership in Federal Reserve System of State 
banks, trust companies, Morris Plan and similar banks, mutual sav- 
ings banks, and national or local banks in Alaska and in dependencies 
or insular possessions of the United States. 

(2) Waiver of statutory 6 months’ notice upon voluntary with- 
drawal of bank from membership in Federal Reserve System. 

(3) Permission for State member bank to establish domestic branch. 

(4) Permission for State member bank to reduce its capital stock. 

(5) Permission for national bank to exercise trust powers. 

(6) Permission for member bank to make acceptances in excess of 
50 percent of its capital stock and surplus to amount not exceeding 
100 percent. 

(7) Permission for member bank located in outlying district of 
reserve or central reserve city to maintain lower reserves. 

(8) Permission for State member bank to invest in bank premises 
amounts exceeding 100 percent of its capital stock. 

(9) Permission for holding company affiliate to vote stock of mem- 
ber bank. 

(10) Determination that company is not engaged in business of 
holding bank stocks and therefore is not a holding company affiliate. 

(11) Permission for merger, consolidation, or absorption of insured 
bank with or by State member bank when the resulting capital stock 
or aggregate surplus will be less than the aggregate of those of the 
constituent banks. 

(12) Permission to national bank or State member bank to establish 
foreign branches. 

(13) Permission to national bank or State member bank to purchase 
stock of foreign banking corporation. 

(14) Issuance of charter for corporation to do foreign banking or 
foreign financing business; permission to corporation so chartered 
to establish foreign branches; permission to such corporation to invest 
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in stock of certain other corporations; permission to such corporation 
to increase or reduce its capital stock. 

(15) Permission for a company to become a bank holding company 
or permission for a bank holding com any to acquire bank stocks or 
assets or to merge with another ‘bank olding company. 

(16) Determination that financial, fiduciary, or insurance company 
is “so closely related to the business of banking” that bank holding 
company need not dispose of shares. 

(17) Certification as to tax-free distribution of nonbanking prop- 
erties by bank holding company. 

(18) Extension of period within which bank holding company must 
dispose of nonbanking assets; extension of time within which bank 
holding company shall register and file requisite information. 

2. In addition to matters which concern the supervision of the Fed- 
eral Reserve banks and are not believed to be contemplated by this 
question, the categories of documents or reports required to be filed 
with the Board are as follows: 

(1) Not less than three reports of condition annually by State mem- 
ee (12 U.S. C. 324). 

(2) Reports by member banks as Board deems necessary (12 U.S.C. 
248 (a)). 

(3) Three reports annually by State member banks of affiliates (12 
U. S. C. 334), unless waived by Board (12 U. S. C. 486), and such 
additional reports as Board may require (12 U. S. C. 334). 

(4) Reports as Board may prescribe by brokers, dealers, or other 
persons extending credit for the purchase or carrying of securities (15 
U.S.C. 78q). 

(5) Reports by foreign banking corporations as Board may require 
(12 U.S. C. 625): 

(6) Information supplied to Board by member banks investing in 
foreign banking corporations (12 U.S. C. 602). 

(7) Reports by bank holding companies (12 U. S. C. 1844 (c)). 

3,4,and 5. Under section 9 of the Federal Reserve Act (12 U.S. C. 
324, 334) State member banks are required to publish in a local news- 
paper the reports of conditions which they and their affiliates are 
required to submit at least three times annually. The Board pub- 
lishes aggregate figures based on these reports of conditions; but, in 
view of the public ation of the individual reports by the banks them- 
selves, the Board receives few requests for inspection of such published 
reports. In the relatively rare instances when such requests are re- 
ceived, photostatic copies of the information contained in the pub- 
lished reports are ordinarily made available. 

It may also be mentioned that pursuant to section 11 (a) of the 
Federal Reserve Act (12 U.S. C. 248 (a)), the Board publishes each 
week a statement showing the condition of each Federal Reserve 
bank and a consolidated statement of all Federal Reserve banks. 
These weekly statements show in detail the assets and liabilities of the 
Federal Reserve banks, single and combined, and furnish full infor- 
mation regarding the reserves and the amount, nature, and maturi- 
ties of the paper and other investments owned or held by the Federal 
Reserve banks. 

As explained in section 6 of the Board’s Rules of Organization 
(12 C. F. R. 261.1), certain other information considered to be of 
general interest is made available to the public by publication in the 
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Federal Register and in the Federal Reserve Bulletin, which has been 
published monthly since 1915, and the Board issues from time to time 
various other publications of which the more important are listed in 
the Federal Reserve Bulletin. The Board’s annual report to Congress 
gives a report of the Board’s operations during the year, and under 
the law (12 U.S. C. 247a) it must include a complete record of actions 
taken upon all questions of policy and must show the votes taken and 
reasons underlying the actions. 

With respect to information that is not published as outlined above, 
section 7 (a) of the Board’s Rules of Organization (12 C. F. R. 261.2) 

provides that requests for access to unpublished information should 
be sent to the Federal Reserve bank of the district, for forwarding to 
the Board. Such requests would be passed upon in the light of the 
principles stated in sections 8 (c) and 8 (d) of the Board’s Rules of 
Organization (12 C. F. R. 261.3 (c), (d)). It may be mentioned that 
there have been very few such requests. 

6. As indicated in the answers to the questions in section IT (adjudi- 
cation) of this questionnaire, particularly question 17, the Board 
would give notice by publication in the Federal Register in the case 
of the relatively few applications or petitions before it which may 
affect the interest of other persons in such manner as to make it appro- 
pores to publicly announce the matter. In this connection, section 

(a) of the Board’s Regulation Y (12 C. F. R. 222.7 (a)) provides 
that— 


Notice of any hearing required by the [bank holding company] act will be 
published in the Federal Register a reasonable time in advance of the data 


fixed for the hearing * * *. 

Most applications or petitions received by the Board under other pro- 
visions of law do not involve public hearings, are not believed to 
affect the interest of other persons as contemplated by this question, 
and are not publicly announced. 

7. As indicated in the answers to questions 3, 4, and 5 above, the 
Board’s annual report to Congress includes a complete record of actions 
taken upon all questions of policy and shows the votes taken and rea- 
sons underlying the action. With respect to most other actions, the 
decision and vote are not made available for public inspection; but if 
the matter appears to be of sufficient general interest, as, for example, 
the Board’s decision in a Clayton Act proceeding in 1952, the Board 
has published the Board’s decision as well as views of individual 
members. 

8 and 9. As indicated in the answers to the preceding questions in 
this section of the questionnaire, member banks are required by law 
to publish certain reports of their condition which are filed with the 
Board, and the Board makes available other information through 
separate statements, its annual report to Congress, the Federal Reg- 
ister, and the Federal Reserve Bulletin. 

Under the Board’s Rules of Organization (12 C. F. R. 261), other 
information is made available only upon individual request and where 
deemed appropriate. In general, it is believed that most such other 
information is of a nature which, for good cause found, should not 
be made available for public inspection or otherwise disclosed@i As 
indicated in the Board’s Rules of Organization (12 C. F. R. 261.3 (c) 
and (d), this material includes information concerning the business, 
personal, and financial affairs of individual banks and their holding 
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company and other affiliates, brokers, and other extenders of credit, 
and also concerning such affairs of persons employed by or doing busi- 
ness with them. Such material relates to examinations or other infor- 
mation of individual banks or brokers and to proceedings in connec- 
tion with consideration of such matters as (1) removal of an officer 
or director of a member bank pursuant to section 30 of the Banking 
Act of 1933 (12 U.S. C. 77); (2) granting of permission for a bank 
to establish 7 branch or exercise trust powers; or (3) granting or 
termination of membership in the Federal Reserve svat 

Section 30 of the Banking Act of 1933 (12 U.S. C. 77) provides 

with respect to proceedings for the removal of an - officer or director 
of a member bank that— 
* * * such order [of removal] and the findings of fact upon which it is based 
shall not be made public or disclosed to anyone except the director or officer 
involved and the directors of the bank involved, otherwise than in connection with 
proceedings for a violation of this section. 

The other instances of nondisclosure mentioned above are based 
upon the Board’s Rules of Organization mentioned above (12 C. F. R. 
261), the general regulatory authority (12 U.S. C. 248 (i), 1844, and 
15 78w), and section 3 of the Administrative Procedure Act 
(5 


Ute 
5 U.S. C. 1002). 
V. WorkKLOAD AND STAFFING PATTERNS 


. The workload and backlog of the Board in the exercise of its 
aif erent rulemaki ing and adjudic atory powers vary considerably from 
one time to another. This is partly due to differences in the number 
of rulemaking or adjudicatory proceedings during different periods, 
but it results even more from variations in the length or difficulty 
of the matters that the Board has occasion to consider at different times. 

For example, it will be noted from the answer to question 13 of 
section I (rulemaking) of this questionnaire that during 1955 and 
1956 there were approximately a dozen amendments to regulations 
of the Board, exclusive of changes in discount rates of the Federal 
Reserve banks. However, these varied widely in the nature and com- 
plexity of the problems they presented. Thus regulation A (advances 
and discounts by Federal Reserve banks) and regulation K (cor- 
porations doing foreign banking or financing under the Federal 
Reserve Act) were completely revised, with a wide variety of ques- 
tions being considered and resolved. On the other hand, there was 
a relatively simple amendment to regulation D (reserves of member 
banks) and a companion amendment to regulation Q (payment of 
interest on deposits), which presented relatively few problems. From 
still another point of view, all four of the rulemaking actions men- 
tioned above, which followed usual procedures of notice in the Federal 
Register, public participation, etc., differed substantially in nature 
from rulemaking actions involving larger questions of general policy, 
such as changes in maximum loan values under regulation T (credit 
by brokers and dealers) and regulation U (loans by banks for the 
purpose of purchasing or carrying securities), or changes in maxi- 
mum rates of interest payable on time deposits under regulation Q 
(payment of interest on deposits). 

Similar divergencies exist with respect to adjudicatory functions 
of the Board. The largest number of these consisted of actions on 
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applications of State member banks for branches. Most such appli- 
cations present relatively few problems and consume comparatively 
little time, but occasionally such an application may require very 
extensive consideration. Similarly, for several years the Board may 
not have any proceedings to terminate the membership of a bank in 
the Federal Reserve System, but when one is commenced, as it was 
in the latter part of 1956, it can require much time and attention. 
A new and especially uncertain factor has been introduced by the 
enactment of the Bank Holding Company Act of 1956, which at least 
over the next several months or years may substantially increase the 
volume and complexity of adjudicatory proceedings before the Board. 

In the circumstances, it will be seen that it would not be feasible to 

attempt to speak more definitely of the workload associated with par- 
ticular rulemaking or adjudcatory functions of the Board. Similarly, 
it is believed that it would not be meaningful to attempt to specify 
a backlog for each such function. It is the policy of the Board to 
maintain an organization that can handle its business as expeditiously 
as practicable. Sometimes proceedings are not handled as rapidly 
as might be desired, but in most cases this is due to the need to sup- 
»lement information presented by applicants, to requests for delay 
by persons who wish to present additional information, to inherent 
difficulties of the problem which require time for their analysis and 
considerations, or to other such factors. 

2. The major steps required in rule making proceedings are de- 
scribed in the answers to questions 3, 4, 5, 6, 7, 8, 10, and 11 under the 
section on rulemaking. The major steps in adjudication are described 
in the answers to questions 3, 4, 5, 6, 7, 8, 10, 16, 17, 18, 19, 20, 21, 31, 
and 32 under the section on adjudication. 

Other than as set forth in the sections on rulemaking and adjudica- 
tion, it is not possible to state the time required for each step in these 
matters because that will depend largely on the circumstances in- 
volved in each case. 

The longest proceeding during the years 1955 and 1956 had to do 
with a revision of regulation K, corporations doing foreign banking 
or other foreign financing under the Federal Reserve Act. Asa result 
of problems presented to the Board in 1953 in the administration of 
the regulation, the Board undertook a study that involved the appoint- 
ment of staff committees, the hearing of interested parties, the consid- 
eration of committee reports, the drafting of a revised regulation, the 
submission of the draft to interested parties for comment, publication 
of a revised draft in the Federal Register, and further conferences 
with certain interested parties who had asked to be heard. The regu- 
lation as finally revised was approved by the Board on December 4, 
1956, to become effective January 15, 1957. 

The shortest proceedings had to do with the consideration of actions 
taken by individual Federal Reserve banks in fixing rates of discount 
under the Federal Reserve Act. In several cases where changes in 
the discount rate were proposed, the Board acted to approve the 
rate fixed by the Reserve bank within minutes after advice of the 
Reserve bank’s action was received. Such prompt action was possible, 
however, because of the continuing study the Board had been giving 
to the matter. 

3. Under section 14 (d) of the Federal Reserve Act (12 U.S. C. 
357) each of the 12 Federal Reserve banks must establish discount 
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rates “every 14 days, or oftener if deemed necessary by the” Board of 
Governors of the Federal Reserve System; and such rates are estab- 
lished “subject to review and determination by the” Board of Gover- 
nors. Accordingly, there are a large number of rulemaking actions by 
the Board with respect. to such discount rates, either changes in such 
rates or actions to continue existing rates, and it is more convenient 
to list such actions separately from other rulemaking actions of the 
Board. 

In 1955 there were 47 such rulemaking actions to change such dis- 
count rates and in 1956 there were 22. In 1955 there were 331 actions 
approving continuation of existing discount rates and in 1956 there 
were 352. All of these were both started and completed in the year 
shown. 

As to rulemaking actions other than those relating to discount rates, 
in 1955 the Board started 6 and completed 8; and in 1956 it started 
8 and completed 8. 

In 1955 the Board started 480 adjudication proceedings and com- 
pleted 479. In 1956 it started 399 adjudication proceedings and com- 
pleted 362. 

Except for actions on discount rates of the Federal Reserve banks, 
which affect the general economy, the rulemaking and adjudication 
figures given above exclude actions with respect to the Board’s super- 
vision of the 12 Federal Reserve banks, which are not believed to be 
referred to in the question. 

4. Changes made in agency procedures over the past 5 years were 
for policy reasons and not for the purpose of cuneiiien rulemaking 
and adjudication. In that period the Board found no need to change 
procedures in order to expedite these matters. 

The question could be answered broadly by saying that all of the 
587 employees of the Board in one way or another contribute to rule- 
making and adjudication. However, the question has been inter- 
preted to exclude persons engaged in administrative work such as 
mail and duplicating services, files and records, libraries, and per- 
sonnel work. The remaining members of the Board’s organization as 
classified below are not continuously working on rulemaking and 
adjudication matters, but they may at any time be called upon to do 
so. 

Job title 


Number 
Ur ON i a a ae an 7 
SUI ee OO ee Ake ee te oth ag ae mete memes 92 
laeeere se i a a A a Ba eS ae ek 12 
nn tied bani aren bh buedabnc ob ibeleemaeecelaadinataee 20 
I IU iy OU i ee 19 
I eaten ok oa clea cele = di een 12 
IU a en ee en eg SS ed eh 8 
Deorenerees and stenerraphers... so on eee 72 
CI ase etc a i a a a ere ee ee 48 
a a I dS Let onda 5 


Others (by title) : 
neni aor may Un Se eh a eewnblinwincwaleee. 1 
Geena) aie ta the Onn. ot. oe ea sh es 1 
eer GE IN OG i ih ic ergs enka aneeebees 1 
SIR A AT TOE 0 I a sss as incite eel las 3 
9 
1 


General assistant (Office of the Secretary) 
AGministrater, Omee of Defense Loans... 1... os. 


Total 
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For a better understanding of how the Board’s staff is organized 
reference should be made to the Board’s Rules of Organization, and 
to an organization chart (which is filed with the committee). 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 


land 2. The Board’s procedures for rulemaking and adjudication 
conform to the requirements of the Administrative Procedure Act. To 
that extent, these procedures are, of course, uniform with those of 
other agencies of the Government. In addition, when the Board’s 
Rules of Procedure were adopted in 1946 following enactment of the 
Administrative Procedure Act, the procedures of other agencies were 
studied and were incorporated i in the Board’s Rules of Procedure to 
the extent that seemed appropriate. It is believed that these pro- 
cedures have been reasonably successful, and no particular problems 
have been encountered. It is possible that new problems may arise 
in connection with proceedings under the Bank Holding Company 
Act of 1956, since that act may result in a substantial increase in the 
very few adjudicatory hearings which the Board has held in the past. 

3. Except in the case of roceedings under section 30 of the Bank- 
ing Act of 1933 (12 U.S S. 6 77) and section 3 of the Bank Holding 


Company Act of 1956, which are mentioned below, it is believed that 
the Board’s administrative functions are not performed pursuant to 
specific statutory procedures having specific application only to the 
Board. 

Although not believed to be provisions of the kind referred to in this 
question, it may be mentioned that under section 14 (b) of the Federal 


Reserve Act (12 U.S. C. 347), discount rates of the Federal Reserve 
banks are established by the 12 Reserve banks “subject to review and 
determination of the Board of Governors of the Federal Reserve 
System,” and such banks must establish such rates “every 14 days, or 
oftener if deemed necessary by the Board.” Similarly, although not 
believed to be referred to in the question, there are certain rulemaking 
and adjudication actions by the Board which can be taken only upon 
the affirmative vote of a specified number of members of the Board. 
Section 30 of the Banking Act of 1933 (12 U.S. C. 77) provides a 
special procedure for removal of an officer or director of a member 
bank of the Federal Reserve System for continued violations of law 
or continued unsafe or unsound practices. A warning is first given 
by the Comptroller of the Currency in the case of a national bank, or 
by the Federal Reserve agent of the district in the case of a State 
member bank. If the violation or improper practice is continued, the 
Comptroller or the agent, as the case may be, may certify the facts to 
the Boi ird of Governors of the Federal Reserve System. The Board 
may then order the director or officer to appear before it to show 
cause why he should not be eae from office. “A copy of such 
order shall be sent to each director of the bank affected, by registered 
mail.” After opportunity for hearing, the Board may order the 
officer or director removed from office. A copy of the order of re- 
moval shall be served upon the officer or direc ‘tor, and he is subject to 
$5,000 fine, 5 years’ imprisonment, or both, if he thereafter partici- 
pates in the management of the bank. The statute also provides: 


* * * such order [or removal] and the findings of fact upon which it is based 
shall not be made public or disclosed to anyone except the director or officer 
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involved and the directors of the bank involved, otherwise than in connection 
with proceedings for a violation of this section. 

Under section 3 (b) of the Bank Holding Company Act of 1956 
(12 U. S. C. 1842 (b)), when the Board receives an application for 
(1) a company to become a bank holding company, (2) a bank hold- 
ing company to acquire bank stock, (3) a bank holding company to 
acquire substantially all the assets of a bank, or (4) a bank holding 
company to merge with another such company, the Board must 
notify the Comptroller of the Currency if the bank in question is a 
national bank or the State bank supervisory authority if it is a State 
bank. If within 30 days the Comptroller or the State supervisor, as 
the case may be, disapproves the application, the Board must hold a 
hearing on the application, and must approve or disapprove the appli- 
cation on the basis of the record made at the hearing. 


VII. Ruues ror Apmisstion To PRACTICE AND FOR AVOIDANCE OF 
ConFuictT oF INTERESTS 


1. No register of attorneys or agents who may practice before the 
Board is maintained and no application for admission to practice 
is required, although a person so appearing may be required to show 
to the satisfaction of the Board that he is properly qualified. Also, 
the Board reserves the right to suspend or disbar a person from 
appearing before, or transacting business with, the Board in a repre- 
sentative cé pacity in any case where the Board finds sufficient cause. 
See Board’s Rules of Procedure and Rules of Practice for Formal 
Hearings (12 C. F. R. 262.5 (a) and 263.1). 

2. Members of the Board of Governors are ineligible during the 
time they are in office and for 2 years thereafter to hold any office, 

osition, or employment in any member bank of the Federal Reserve 

System, "although this restriction does not apply in the case of any 
member who has served the full term for which he was appointed 
a 12 U.S. C. 242). Also, no member of the Board may be an officer 

* director of any bank, banking institution, trust company, or 
Federal Reserve bank, or hold stock in any bank, banking institution, 
or trust company. Each member of the Board before entering upon 
his duties is required to certify under oath that he has complied with 
this requirement (12 U.S. C. 244). 

With respect to former employees, certain safeguards against pos- 
sible conflicts of interest are inherent in the Board’s Rules of Pro- 
cedure and Rules of Practice for Formal Hearings. As may be noted 
in the answer to question 1, the Board must be satisfied that anyone 

appearing before it is properly qualified and the existence of any 
conflict of interest involving a former employee would be sufficient 
to justify disqualification. Thus, the Board is in position to control 
such situations on a case-by-case basis. Also, the Board’s staff is 
comparatively small and it is believed the turnover of personnel is 
relatively much less than in most Government agencies. In the cir- 
cumstances, experience has shown that there is little chance of former 
employees of the Board being involved in possible conflicts of interest. 

The Board has prescribed certain rules relating to personal financial 
transactions and other outside business activities of members of its 
staff. Members of the staff may not engage in speculative dealings in 
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securities, commodities, real estate, money, exchange, and so forth, and 
may not engage in any outside business without permission of the 
Board. In addition to being required to obtain such permission for 
any outside business, each employee is required to report annually 
any outside business activity or connection in which the employee has 
engaged, the nature of the activity, the name of the employer, if any, 
the annual i income, and the time required for such activities. 

3 and 4. The safeguards outlined under questions 1 and 2 of this 
section have in the past proved to be adequate to avoid conflicts of 
interest, and, while other agencies of the Government may have similar 
rules with respect to employ ees and former employees, the Board has 
not considered it necessary to adopt procedures in these matters which 
are in all respects uniform with those of other agencies, many of 


which have substantially different functions, responsibilities, and 
organizations. 


VIII. Exemrrions From tue ADMINISTRATIVE Procepure Act 


1 and 2. None of the functions of the Board is exempt from any of 
the provisions of the Administrative Procedure Act, except that func- 
tions exercised under the Defense Production Act with respect to 
guarantees by the United States of loans for defense production pur- 
poses are exempted by section 709 of the Defense Production Act (50 
U.S. C. App. 2159), which exempts all functions under that act from 
the operation of the Administrative Procedure Act except the provi- 
sions of section 3 thereof. It is assumed that the general exemption 
in the Defense Production Act was included because of the emergency 
nature of functions under that act. 


IX. Court Dectstons Arrecring Acency Funcrions 


There have been a number of court decisions relating to various 
responsibilities of the Board, but they have dealt with matters other 
than Board procedures, and it is believed that there have been no 
court decisions affecting the Board’s procedural functions since the 
enactment of the Administrative Procedure Act. 





[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(Federal Trade Commission) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Federal Trade Commission. 
NOVEMBER 19, 1956. 
Mr. Joun W. Gwynne, 
Chairman, Federal Trade Commission, 
Washington, i: ©, 

Dear Mr. CuarrMan: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative organi- 
zation, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the date shown in the 
following schedule: Section I—Rulemaking, December 20, 1956; 
Section I]—Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wittiam L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 





FEDERAL TRADE COMMISSION 


Answer of the Federal Trade Commission to questionnaire on adminis- 
trative organization, procedure, and practice submitted by the Executive 
and Legislative Reorganization Subcommittee of the House Government 
Operations Committee. 

FeperAL TRADE CommMIssION, 

Washington, January 2, 1957. 

Hon. Wiiu1am L. Dawson, 

Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Cuarrman: Submitted herewith in response to your 
letter of November 19, 1956, are 12 copies of the Commission’s reply 
to section I, rulemaking, of your committee’s questionnaire on admin- 
istrative organization, procedure, and practice. If there is any addi- 
tional information regarding the subjects covered in this section which 
you may desire, please do not hesitate to call upon us. 

Sincerely, 
Joun W. Gwynne, Chairman. 


I. RULEMAKING 


1. (a) (1) Section 6: Wool Products Labeling Act of 1939 (15 U 
C. 68 (d)): Rules and regulations for manner and form of disclosure 
of information required by the act, for segregation of information to 
avoid deception or confusion, and others necessary and proper for 
administration and enforcement. 

(2) Section 7: Fur Products Labeling Act (15 U.S. C. 69 (b)): A 
register setting forth the names of hair, fleece, and fur-bearing animals 
to be known as the Fur Products Name Guide and requiring in appro- 
priate cases qualifying statements deemed necessary to prevent con- 
fusion or deception. 

(3) Section 8: Fur Products Labeling Act (15 U. S. C. 69 (f)): 
Rules and regulations governing manner and form of disclosing infor- 
mation required by the act, and others necessary and proper for 
administration and enforcement. 

(4) Section 5: Flammable Fabries Act (15 U. S. C. 1194): Rules 
and regulations necessary and proper for administration and enforce- 
ment of the act. 

(5) Section 2 (a), Clayton Act, as amended by the Robinson- 
Patman Act (15 U.S. C. 13): Rules fixing quantity limits. 

(6) Section 6: Federal Trade Commission Act (15 U. 8. C. 46): 
Rules and regulations for the purpose of carrving out ‘the provisions 
of the act. 


(7) The Commission also issues trade-practice rules which are in 
the nature of advisory opinions for the guidance of businessmen, 
Trade-practice rules are designed to eliminate and prevent on a vol- 
untary and industrywide basis trade practices and methods of compe- 
tition in business behavior in an industry which constitute violations 
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of laws administered by the Commission. In cases of violations of 
such rules, formal complaint proceedings charge violation of the 
statutory provision on which the rules are premised and do not charge 
violation of the trade-practice rule. 

Trade-practice rules are issued under the general rulemaking 
authority described in No. (6) above. 

1. (b) (1) through (7) The Commission. 

1 (c). None are delegated. 

2. The general grant of rulemaking authority is contained in the 
Federal Trade Commission Act, section 6 (15 U.S. C. 46). 
That the commission shall also have power— 

ok * * * * * * 


(g) From time to time to classify corporations and to make rules and regulations 
for the purpose of carrying out the provisions of this Act. 


As noted above (I (a) (7) of question 1), the Commission’s Trade 
Practice Rules are based upon this section. The Commission’s Rules 
of Practice are also issued pursuant to this provision. 

Rules under the Flammable Fabrics Act (15 U. S. C. 1194) are 
made pursuant to a general grant of authority: 

Section 5 (c): 

The Commission is authorized and directed to prescribe such rules and regula- 


tions as may be necessary and proper for purposes of administration and enforce- 
ment of this act. 


Section 5 (a) provides also: 


Except as otherwise specifically provided herein, sections 3, 5, 6, and 8 (b) of 
this act shall be enforced by the Commission under rules, regulations and pro- 
cedures provided for in the Federal Trade Commission Act. 


The Wool Products Labeling Act of 1939 (15 U.S. C. (68 d)) and 
the Fur Products Labeling Act (15 U. S. C. (69 f)) provide both 
specific and general grants of rulemaking authority, as well as refer- 
ence to the Federal Trade Commission Act. The Wool Products 
Labeling Act provides: 


Sec. 6. (a) Except as otherwise specifically provided herein, this Act shall be 
enforced by the Federal Trade Commission under rules, regulations, and pro- 
cedure provided for in the Federal Trade Commission Act. 

* * * * * * * 

The Commission is authorized and directed to make rules and regulations for 
the manner and form of disclosing information required by this Act, and for 
segregation of such information for different portions of a wool product as may be 
necessary to avoid deception or confusion, and to make such further rules and 
regulations under and in pursuance of the terms of this Act as may be necessary 
and proper for administration and enforcement. 


The Fur Products Labeling Act provides: 
Sec. 8. (a) (1) Except as otherwise specifically provided in this Act, sections 
3, 6, and 10 (b) of this Act shall be enforced by the Federal Trade Commission 


under rules, regulations, and procedure provided for in the Federal Trade 
Commission Act. 



































* * 





e * * * 


(b) The Commission is authorized and directed to prescribe rules and regula- 
tions governing the manner and form of disclosing information required by this 
Act, and such further rules and regulations as may be necessary and proper for 
purposes of administration and enforcement of this Act. 

3-l. (a) Procedural rules are formulated by the Commission with 
the help and advice of its Committee on Administrative Procedure 
and Rules. This Committee consists of 11 members from the different 
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bureaus of the Commission’s staff. The Chief Hearing Examiner acts 
as chairman. Committee members have a combined total of over 
200 years’ experience with the Federal Trade Commission. 

(b) None. Any interested person may petition at any time for 
issuance, amendment or repeal of a rule. 

(c) The Committee receives recommendations from practicing 
attorneys, the public at large, individual Commissioners, and members 
of the ‘Conant staff. These are studied and evaluated. The 
Committee then drafts rules which it submits to the Commission with 
recommendations. 

(d} Statements of reasons for adoption of rules are given when rules 
are published. 

(ve) These rules are published in the Federal Register and copies are 
supplied to all interested parties. 

3-II. (a) Conferences are held with industry groups and field in- 
vestigation is conducted. 

(6) Proposed rules are published in the Federal Register and to the 
extent practicable made available to all interested parties. 

(c) Interested parties are given opportunity to submit written 
views, data, and argument. Oral hearing may be granted within the 
discretion of the Commission. 

(d) Every rule is accompanied by a statement of its basis and 
purpose. 

(e) Rules are published in the Federal Register and are made avail- 
able to interested parties. 

3-III. (a) General statements of policy are usually a product of 
the Commission's adjudication functions subject to the rules of 
practice and applicable statutes. 

(b), (c) None, except as related to adjudicatory proceedings, 

(d) Full statement of reasons is given when statement is published. 

(e) Statements of policy are published in the Federal Register. 

3-IV (a) Data is collected by staff studies and investigations lead- 
ing to industrywid conferences. 

(6) All members of an industry are invited to attend the confer- 
ences. 

(c) The conference is scheduled in a city convenient to the majority 
of industry members. An official of the Commission, usually one of 
the Commissioners, presides. The meeting is the industry’s confer- 
ence. It provides an opportunity for all members to meet with the 
Commission’s representatives to discuss existing unfair practices of 
the industry and to submit drafts of suggested rules for eliminating 
or pre ‘venting such practices. These suggested rules are studied by 
the Commission and proposed rules are then issued. Notice is given 
of a public hearing open to industry members, consumers and the 
public. Views at the hearing may be oral or written. 

(d) None accompanies the rules since the rules are usually self- 
explanatory. 

(e) Final rules are published in the Federal Register and a copy of 
the rules is sent to each member of the industry accompanied by a eard 
which the industry member may, if he so chooses, sign and return to 
the Commission as an indication of his intention to comply with the 
rules in the conduct of his business. 

(a) Such statements are formulated by the Commission after 
its own study and investigation. 
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cb), (c) None. 

(d) Reasons are given where appropriate. 

(e) These are published in the Federal Register. 

3-VI. (a) These rules are formulated by the Commission with the 
help and advice of its Committee on Administrative Procedure and 
Rules. Any interested party may petition for the issuance, amend- 
ment, or repeal of any such rule. 

(b), (c), (d) None. 

(e) These rules are published in the Federal Register. 

3-VII, VIII, [X. None. 

3-X. The only contracts granted by the Commission relate to 
reporting services and typewriter repairs. Standard Government 
procedures are followed. 

3-XI. (a) Key members of the Commission’s staff are assigned to 
prepare materials within their particular expertise. 

(6) All staff members are notified and invited to contribute 
suggestions. 

(c) None. 

(2) Reasons are contained in the manual. 

(e) The manual is for the use of Commission staff personnel only. 

3—-XI1. (a) Rules of practice are formulated by the Commission 
with the help and advice of its Committee on Administrative Pro- 
cedure and Rules. See 3-I (a), above. 

(b), (c), (d), (e) See 3-1 (a), above. 

3-XII1. (a) Rules are formulated by the Commission, or, where 
appropriate under Reorganization Plan No. 8 of 1950, by the Chair- 
man in accordance with Civil Service Commission standards. 

(b), (ec), (d) None. 

(e) A copy of the Employee Handbook, Appendix B, is given to 
each employee of the Commission. 

4. None of the Commission rulemaking functions requires a record, 
although section 2 (a) of the Clayton Act (Quantity Limit Rules) 
and section 7 (a) of the Fur Products Labeling Act (Fur Products 
Name Guide) require hearings. 

Procedures for these two types of rules are set forth in part 2 of the 
attached Rules of Practice, sections 2.1 through 2.18. 

5. Sections 2.1 through 2.32 of the Commission’s Rules of Practice 
dated May 1955 contain a complete description of each of the types 
of rulemaking procedures of the Commission. [Copies of the rules 
are in the committee files.] 

6. (a) Yes; in the case of trade practice rules. This is the case 
because such rules do not have express sanctions, but depend upon 
voluntary cooperation for their beneficial effect. See sections 2.21 
through 2.32 of the Rules of Practice. 

(b) None. 

7. Rules 2.8, 2.17, 2.31, and 2.41 of the Federal Trade Commission 
Rules of Practice provide generally for the amendment or repeal of 
rules. Any interested person may petition therefor. The procedure 
for amendment or re peal of rules 1s uniformly the same in all cases as 
~ procedure used in the er establishment thereof. 

As provided in section 4 (d) of the Administrative Procedure 
= any interested party co the right to petition for the issuance, 
amendment, or repal of any rule under any of the acts enforced by the 
Commission. See rules 2.8, 2.17, 2.31, and 2.41. When a petition is 
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filed, it is given careful consideration and if it is believed to be in the 
public interest such a petition is granted. 


1955 and 1956 

Number of petitions received: 

8 wool, fur, and flammable fabrics acts. 

14 trade practice conference rules. 
Number resulting in action: 

2 wool, fur, and flammable fabrics acts. 

24 trade practice conference rules (including pending from earlier years). 
Number on agency’s own motion: 


1 under consideration under wool, fur, and flammable fabrics acts. 
1 trade practice conference rules. 

9. (a) None. 

(b) No rules as such are developed, but attention is invited to 
Employee Handbook, appendix B [available in committee files.] 

(c) None. Because the Commission has a small staff and has had 
few problems of this sort, it has no information or advice on these 
questions. 

10. (a) The Commission always considers all relevant matter 
presented, but considers such a recital unnecessary. 

(b) This is generally left to the good judgment of those submitting 
information, but as to trade practice rules, section 2.23 of the Com- 
mission’s rules specifies the contents of an application and section 
2.13 provides that a petition for a quantity limit rule shall state the 
petitioner’s interest and the facts showing the need for the action 
requested. 

11. (a) Rules of Practice are effective 15 days after publication. 
The Commission follows this policy because it feels the public should 
be given the benefit of improvements as soon as practicable. 

(6) None. 

12. No. 

Table of rules issued is given under 8, above. In May of 1955 
the Commission issued Rules of Practice. [Available in the committee 
files are copies of trade practice rules for various industries. ] 

14. (a) Yes. 

(6) None. 

(c) No. 

(d) Clayton Act, section 2 (a): 

* * * where [the Commission] finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof unjustly discriminatory or 
promotive of monopoly * * *. 

(e) No. 
(f) None. 


FEDERAL TRADE CoMMISSION, 
Washington, March 4, 1957. 
Hon. Wiiuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Drar Mr. CHatRMAN: Submitted herewith in response to your 
letter of November 19, 1956, are 12 copies of the Commission’s reply 
to section II, adjudication, of your committee’s questionnaire on 
administrative organization, procedure, and practice. If there is 
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any additional information regarding the subjects covered in this 
section which you may desire, please do not hesitate to call upon us. 
Sincerely, 
Joun W. Gwynne, Chairman. 


Il. ApsJUDICATION 


1. (a) The Federal Trade Commission may conduct adjudicative 
proceedings by virtue of any one or more of the following: Sections 5 
and 12 of the Federal Trade Commission Act (15 U.S. C. 45 and 52), 
sections 2, 3, 7, 8, and 11 of the Clayton Act (15 U.S. C, 18, 14, 18 
19, and 21), section 4 (a) of the Oleomargarine Act (15 U. S. C. 
55 (a) (2)), section 4 of the eaten Trade Act (15 U.S. C. 64), sections 
3, 5, 6, and 9 of the Wool Products Labeling Act (15 U.S. C. 68a, 
68c, 68d, and 68g), sections 3, 6, 8, and 10 of the Fur Products Labeling 
Act (15 U.S. C. 69a, 69d, 69f, 2 69h), and sections 3, 5, and 8 of the 
Flammable Fabrics Act (15 U. 8. C. 1192 1194, and 1197). Such 
proceedings culminate, where ay facts justify, in the entry of orders 
to cease and desist. 

(b) The Commission alone is authorized by statute to exercise such 
functions. 

(c) Responsibility for hearing and initial decision is delegated to 
hearing examiners of the Commission appointed pursuant to the pro- 
visions of the Administrative Procedure Act. 

2. The Commission exercises no “general grant of authority to 
make any or all adjudications necessary for the administration” of 
any act. 

3-1. The Commission conducts no adjudicative proceedings between 
private pe irties. 

3-Il. (a) Notice is governed by section 3.6 of the Commission’s 
Rules of Practice which is as follows 

§ 3.6 Complaint. The Commission’s complaint shall contain the following: 

(a) Recital of the legal authority and jurisdiction for institution of the pro- 
For with specific designation of the statutory provisions alleged to have been 
violated; 

(b) A clear and concise factual statement sufficient to inform each respondent 
with reasonable definiteness of the type of acts or practices alleged to be in viola- 
tion of the law; 

(c) Notice of the time and place for hearing, the time to be at least forty-five 
days after service of the complaint. 

(b) Intervention is governed by section 3.11: 

§ 3.11 Voluntary intervention and amicus curiae. Any individual, partnership, 
unincorporated association, or corporation desiring to intervene in an adjudicative 
proceeding shall make an appropriate written application setting forth the basis 
therefor. The hearing examiner or the Commission may by order permit inter- 
vention to such extent and upon such terms as are provided by law or as otherwise 
shall be deemed proper; however, in a proceeding pending before a hearing 
examiner, the application shall first be made to him. ‘The opportunity may like- 
wise be afforded of filing an appropriate brief as amicus curiae. 

(c) See 3-II above. 

(d) Answers are governed by section 3.7: 

§ 3.7 Answer; default—(a) Answer. A respondent shall have thirty days after 
service of the complaint within which to serve an answer thereto. It shall con- 
form to the following: 

(1) Contesting allegations of complaint. Such answer shall contain: 

(i) A concise statement of the facts constituting the ground of defense; 
(ii) Specific admission, denial, or explanation of each fact alleged in the 
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complaint or, if the respondent is without knowledge thereof, a statement to 
that effect. 

(2) Admitting allegations of complaint. If the respondent elects not to contest 
the allegations of fact set forth in the complaint, the answer shall consist of a 
statement that respondent admits all material allegations to be true. Such an 
answer shall constitute a waiver of hearing as to facts so alleged, and an initial 
decision containing appropriate findings and conclusions and an appropriate order 
disposing of the proceeding shall be issued by the hearing examiner. In such 
answer, the respondent may, however, reserve the right to submit proposed find- 
ings and conelusions and the right to appeal under § 3.22. 

(b) Default. Failure of the respondent to serve answer within the time above 
provided and failure to appear at the time and place fixed for hearing shall be 
deemed to authorize the hearing examiner, without further notice to respondent, 
to find the facts to be as alleged in the complaint, to conduct a hearing to deter- 


mine the form of order, and, thereafter, to enter an initial decision containing such 
findings and order. 


(ec) Amendments and supplemental pleadings are governed by 
section 3.9: 


§ 3.9 Amendments and supplemental pleadings—(a) Amendments—(1) By leave. 
If and whenever determination of a controversy on the merits will be facilitated 
thereby, the hearing examiner may, upon such conditions as are neeessary to 
avoid prejudicing the public interest and the rights of the parties, allow appro- 
priate amendments to pleadings; provided, however, that an application for 
amendment of a complaint may be allowed only if the amendment is reasonably 
within the scope of the proceeding initiated by the original complaint. 

(2) Conformance to evidence. When issues not raised by the pleadings, but 
reasonably within the scope of the proceeding initiated by the original complaint, 
are tried by express or implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings; and such amendments of the 
pleadings as may be necessary to make them conform to the evidence and to 
raise such issues shall be allowed at any time. 

(b) Supplemental pleadings. The hearing examiner may, upon reasonable 
notice and such terms as are just, permit service of a supplemental pleading 
setting forth transactions, occurrences, or events which have happened since the 
date of the pleading sought to be supplemented and which are relevant to any 
of the issues involved. 


(f) Motions are governed by section 3.8: 


§ 3.8 Motions—(a) Presentation and disposition. During the time a pro- 
ceeding is before a hearing examiner, all motions therein, except as provided in 
§ 3.15 (f) shall be addressed to and ruled upon by him, and, if in writing, shall 
be filed with the Secretary of the Commission. All motions addressed to the 
Commission shall be in writing and shall be filed with the Secretary of the 
Commission. 

(b) Content. All written motions shall state the particular order, ruling, or 
action desired and the grounds therefor. 

(c) Answers. Within ten days after service of any written motion, or within 
such longer or shorter time as may be designated by the hearing examiner or the 
Commission, the opposing party shall answer or be taken to have consented to 
the granting of the relief asked for in the motion. The moving party shall have 
no right to reply, except as permitted by the hearing examiner or the Commission. 

(d) Motions for extensions. As a matter of discretion, the hearing examiner or 
the Commission may waive the requirements of this section as to motions for 
extensions of time, and may rule upon such requests ex parte. 


(g) Prehearing conferences are conducted pursuant to section 3.10: 


$3.10 Prehearing conferences. (a) The hearing examiner may, at his disere- 
tion, direct counsel for all parties to meet with him for a conference to consider: 
(1) Simplification of the issues; 
(2) Necessity or desirability of amendments to pleadings, subject, however, 
to the provisions of § 3.9 (a) (1); 
(3) Stipulations, admissions of fact and of contents and authenticity of 
documents; 


(4) Limitation of the number of expert witnesses; and 





1532 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


(5) Such other matters as may aid in the disposition of the proceeding. 

(b) Prehearing conferences, in the discretion of the hearing examiner, may 
be stenographically reported as provided in § 3.16 (f), but shall not be public 
unless all parties so agree. The record shall show the matters disposed of by 
agreement in such pretrial conference. The subsequent course of the pro- 
ceeding shall be controlled by such action. 


(hk) No provision, since the Commission itself is a party. But see 
consent rule in reply to 3-II (7). 
(1) Other than the consent rule set forth in reply to 3-II (7), there 


is no specific rule. See also the general rule applying to Commission 
decisions, section 3.24: 


§ 3.24 Decision on appeal or review. (a) Upon appeal from or review of an 
initial decision, the Commission shall consider such parts of the record as are 
cited or as may be necessary to resolve the issues presented; and in addition shall, 
to the extent necessary or desirable, exercise all the powers which it could have 
exercised if it had made the initial decision. 

(b) In rendering its decision, the Commission shall adopt, modify, or set aside 
the findings, conclusions, and order contained in the initial decision, and shall 
include in the decision a statement of the reasons or bases for its action. 


(7) Consent orders are subject to section 3.25 


§ 3.25 Consent order—(a) Negotiation. At any time after the issuance of 
complaint and prior to the commencement of presentation of evidence any party 
respondent, or thereafter all such parties when joined by counsel supporting the 
complaint, may move to defer the reception of evidence for a reasonable time to 
permit negotiation of an agreement containing a consent cease and desist order 
disposing of the whole or any part of the proceeding. The allowance of such defer- 
ment, and the duration thereof, shall be in the discretion of the hearing examiner, 
after considering the nature of the proceeding, the requirements of the public in- 
terest, the representations of all parties, and the probability of an agreement being 
reached which will result in a just disposition of all or a part of the issues involved. 

(b) Content. Every agreement containing a consent cease-and-desist order 
disposing of the proceeding shall include also an admission by all respondent 
parties thereto of jurisdictional facts, a provision that the complaint may be used 
in construing the terms of the order; that the said order shall have the same force 
and effect as if entered after a full hearing, and that the said agreement shall not 
become a part of the official record of the proceedings unless and until it becomes 
a part of the decision of the Commission; a waiver of the requirement that the 
decision must contain a statement of findings of fact and conclusion of law; and 
a waiver of further procedural steps before the hearing examiner and the Com- 
mission, and provision that the order may be altered, modified, or set aside in the 
manner provided by statute for other orders. The agreement shall also contain 
a waiver by the respondents of any right to challenge or contest the validity of 
the order entered in accordance with the agreement, and may contain a state- 
ment that the signing of said agreement is for settlement purposes only and does 
not constitute an admission by respondents that they have violated the law as 
alleged in the complaint. 

(ce) Submission. On or before the expiration of the time granted for negotiations, 
the parties or their counsel may: 

(1) Submit the proposed agreement to the hearing examiner for his 
consideration ; 

(2) Request a conference before the hearing examiner for the discussion 
and consideration of such a proposed agreement; or 

(3) Inform the hearing examiner that agreement cannot be reached. 

(d) Disposition. In the event an agreement containing a consent cease-and- 
desist order is submitted within the time allowed therefor, the hearing examiner 
within thirty days thereafter shall either accept such agreement by issuing an 
initial decision based thereon in accordance with the requirements of § 3.21, or 
reject it by issuing a notice of rejection. If the proposed agreement is rejected 
and no appeal is filed under the provisions of paragraph (e) of this section, hearings 
shall proceed in regular course. 

(e) Appeal from rejection of agreement. Within ten days after receipt of notifica- 
tion of the rejection by the hearing examiner of such agreement, counsel for all 
parties to such agreement, including counsel in support of the complaint, may file a 
joint appeal to the Commission from the hearing examiner’s action. In due 
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course, the Commission will consider such appeal and either accept the proposal 
and dispose of the proceeding on the basis thereof or reject it and remand the 
proceeding to the hearing examiner for adjudication in regular course. 

(f) Matters off the record. When an agreement containing a consent order is 
rejected by the hearing examiner and not appealed, or is rejected by the Com- 
mission, the agreement and all negotiations and papers relating thereto shall not 
be part of the official record of the proceeding. An initial decision of a hearing 
examiner based upon an agreement containing a consent cease-and-desist order 
shall not become a part of the official record of the proceeding and shall not be 
published unless and until it becomes the official decision of the Commission 
under § 3.21 or § 3.24. 


(k) Default adjudication is governed by section 3.7 (2) (6). See 
reply to question 3 IT (d). 


> 


3-II1. No adjudicative proceedings. The release of confidential 
information is governed by section 1.134: 


§ 1.134 Release of confidential information. (a) Upon good cause shown, the 
Commission may by order direct that certain records, files, papers, or information 
be disclosed to a particular applicant. 

(b) Application by a member of the public for such disclosure shall be in writ- 
ing, under oath, setting forth the interest of the applicant in the subject matter; 
a description of the specific information, files, documents, or other material 
inspection of which is requested; whether copies are desired; and the purpose for 
which the information or material, or copies, will be used if the application is 
granted. Upon receipt of such an application the Commission will take action 
thereon, having due regard to statutory restrictions, its rules, and the public 
interest. 

(c) In the event that confidential material is desired for inspection, copying, 
or use by some agency of the Federal or a State Government, a request therefor 
may be made by the administrative head of such agency. Such request shall be 
in writing, and shall describe the information or material desired, its relevancy to 
the work and function of such agency and, if the production of documents or 
records or the taking of copies thereof is asked, the use which is intended to be 
made of them. The Commission will consider and act upon such requests, having 
due regard to statutory restrictions, its rules, and the public interest. 


3-IV, V, VI, VII. The Commission conducts no such proceedings. 

4. The adjudicative functions of the Commission requiring notice, 
hearing, and records are those set forth in 1 (a) above. 

(a) The notice given in each case is that described in 3-II (a) above. 

(b) Hearings are governed by sections 3.15 through 3.20 of the 
Commission’s rules. 


§ 3.15 Presiding officials—(a) Who presides. All hearings in adjudicative pro- 
ceedings shall be presided over by a duly qualified hearing examiner or by the 
Commission or one or more members of the Commission sitting as hearing ex- 
aminer; and the term “hearing examiner” as used in this part means and applies 
to such members when so sitting. 

(b) How assigned. The presiding hearing examiner shall be designated by the 
Director of Hearing Examiners, who shall notify the parties of the hearing ex- 
aminer designated. 

(c) Powers and duties. Hearing examiners shall have the duty to conduct fair 
and impartial hearings and to maintain order. They shall have all powers neces- 
sary to that end, including the following: 

(1) To administer oaths and affirmations; 

(2) To issue subpoenas; 

(3) To rule upon offers of proof and receive evidence; 

(4) To take or cause depositions to be taken and to determine their scope; 

(5) To regulate the course of the hearings and the conduct of the parties 
and their counsel therein; 

(6) To hold conferences for settlement, simplification of the issues, or any 
other proper purpose; 

(7) To consider and rule upon, as justice may require, all procedural and 
other motions appropriate in an adversary proceeding, including motions to 
open defaults; 

(8) To make and file initial decisions; 
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(9) To certify questions to the Commission for its determination; and 
(10) To take any action authorized by these Rules or in conformance with 
the provisions of the Administrative Procedure Act (5 U.S. C. 1001-1011). 

(d) Substitution of hearing examiner. In the event of substitution of a new 
hearing examiner for the one originally designated, any motion predicated upon 
such substitution shall be made within twenty days thereafter. 

(e) Interference. In the performance of their adjudicative functions, hearing 
examiners shall not be responsible to, nor subject to the supervision or direction 
of, any officer, employee, or agent engaged in the performance of investigative 
or prosecuting functions for the Commission, and all directions by the Commission 
to hearing examiners concerning any adjudicative proceeding shall appear in and 
be made a part of the record. 

(f) Disqualification of hearing examiners. (1) When a hearing examiner deems 
himself disqualified to preside in a particular proceeding, he shall withdraw there- 
from by notice on the record and shall notify the Director of Hearing Examiners 
of such withdrawal. 

(2) Whenever any party shall deem the hearing examiner for any reason to be 
disqualified to preside, or to continue to preside, in a particular proceeding, that 
party shall file with the Commission a motion to disqualify and remove such 
hearing examiner, such motion to be supporteil by affidavits setting forth the 
alleged grounds for disqualification. Copy of such motion shall be served by the 
Commission on the hearing examiner whose removal is therein sought, who shall 
have ten days from such service within which to reply thereto. If the hearing 
examiner does not disqualify himself within ten days, then the Commission shall 
promptly determine the validity of the grounds alleged, either directly or on the 
report. of another hearing examiner appointed to conduct a hearing for that 
purpose. 

§ 3.16 Hearings; transcripts—(a) Public Hearings. All hearings in adjudicative 
proceedings shall be public unless otherwise ordered by the Commission. 

(>) Rights of parties. Every party, except intervenors, shall have the right of 
due notice, cross-examination, presentation of evidence, objection, motion, argu- 
ment, and all other fundamental rights; also the several rights of appeal provided 
for in the rules in this part. 

(c) Adverse witnesses. An adverse party, or an officer, agent, or employee 
thereof, and any witness who appears to be hostile, unwilling, or evasive may be 
interrogated by leading questions and may also be contradicted and impeached 
by the party calling him. 

(d) Expedition. The taking of evidence and subsequent proceedings shall pro- 
ceed with all reasonable expedition. 

(e) Notice. Not less than ten days’ notice of the time and place of any in- 
definitely postponed hearing shall be given, and in setting such hearings due 
regard shall be had for the convenience and necessity of all parties, witnesses, 
and counsel. 

(f) Transcripts. Hearings shall be stenographically reported and transcribed 
by the official reporter of the Commission under the supervision of the hearing 
examiner, and the original transcript shall be a part of the record and the sole 
official transcript. Copies of transcripts are available to respondents and to the 
publie from the reporter at rates not to exceed the maximum rates fixed by 
contract between the Commission and the reporter. 

(g) Corrections of the transcript. Corrections of the official transcript may be 
made only when they involve errors affecting substance and then only in the 
manner herein provided: Corrections ordered by the hearing examiner or agreed 
to in a written stipulation signed by all counsel and approved by the hearing 
examiner shall be included in the record, and such stipulations, except to the 
extent they are capricious or without substance, shall be approved by the hearing 
examiner. Corrections shall not be ordered by the hearing examiner except upon 
notice and opportunity for the hearing of objections. Corrections so ordered or 
approved shall be incorporated in the record as an appendix and when so incor- 
porated the Secretary of the Commission shall make or cause to be made the 
necessary physical corrections in the official transcript so that it will incorporate 
the changes agreed wpon or ordered. In making such physical corrections, there 
shall be no substitution of pages, but, to the extent practicable, such corrections 
shall be made by running a line through the matter to be changed, but without 
obliteration, and writing the matter as changed immediately above. Where the 
correction consists of an insertion, it shall be added, by rider or interlineation, as 
near as may be to the text which is intended to precede and follow it. 
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§ 3.17 Subpoenas—(a) Subpoenas ad testificandum. Application for issuance 
of a subpoena requiring a witness to appear and testify before a designated hearing 
examiner at a specified place and time may be made to the hearing examiner, or 
to the Commission. 

(b) Subpoenas duces tecum. Application for issuance of a subpoena requiring a 
witness to appear before a designated hearing examiner at a specified time and 
place and produce specified documents shall be made in writing to the hearing 
examiner or to the Commission, and shall specify as exactly as possible the docu- 
ments to be produced, showing their general relevancy and reasonable scope. 
Any motion to limit or quash such subpoena shall be filed within ten days after 
date of service of the subpoena. 

(ec) Sermce. A subpoena shall be served as provided in § 3.4 (a). 

(d) Appeal. An appeal may be taken to the Commission within ten days from 
the denial of any motion to issue, limit or quash any subpoena. 

§ 3.18 Witnesses and fees. (a) Witnesses at formal hearings shall be examined 
orally. Witnesses shall be paid the same fees and mileage as are paid witnesses 
in the courts of the United States. 

(b) Witnesses whose depositions are taken, and the persons taking such deposi- 
tions, shall severally be entitled to the same fees as are paid for like services in the 
courts of the United States. 

(c) Witness fees and mileage, and fees for depositions, shall be paid by the 
party at whose instance witnesses appear. 

§ 3.19 Proposed findings, conclusions, and order. At the close of the reception 
of evidence in an adjudicative proceeding, or within a reasonale time thereafter 
fixed by the hearing examiner, any party may file with the Secretary for considera- 
tion of the hearing examiner proposed findings of fact, conclusions of law, and 
order, together with reasons therefor. Such proposals shall be in writing, shall be 
served upon all parties, and shall contain adequate references to the record and 
authorities relied on. Upon request by any party, oral argument thereon may be 
allowed, and such argument shall be included in the official transcript. The 
official transcript shall show the hearing examiner’s ruling on each proposed 
finding and conclusion, except when his order disposing of the proceeding other- 
wise unmistakale informs the parties of the action taken by him thereon. 

§ 3.20 Interlocutory Appeals. (a) Except as provided in §§ 3.17 (d), 3.25 (e), 
and 3.29 (e), interlocutory appeals from rulings of a hearing examiner during the 
time a proceeding is pending before him shall not be entertained by the Commis- 
sion except as provided in paragraph (b) of this section. 

(b) (1) Interlocutory appeals shall be in the form of a brief which shall set out 
the grounds of the appeal and the necessity for immediate decision. The brief 
must be filed within ten days after notice of the adverse ruling complained of. 
Answer thereto may be filed within ten days after service of such appeal. 

(2) The Commission, or such one or more of its members as it shall designate, 
shall consider the appeal forthwith, and may grant the appeal on finding that 
such ruling involves substantial rights and will materially affect the final decision 
and that a determination of its correctness before the conclusion of the trial would 
better serve the interests of justice. Such an appeal shall not operate to suspend 
the hearings unless otherwise ordered by the hearing examiner or by the Com- 
mission. 

(c) No error in a ruling of a hearing examiner is waived by failure to take an 
interlocutory appeal. On appeal from the initial decision, any such ruling may 
be assigned as error where such ruling is shown so have substantially affected the 
rights of the complaining party. 


(c) The record is governed by § 3.16, as set forth in reply to the 
previous question. 

5. (a), (6), (ec), (d), (e), None. 

(f) See § 3.21: 


§ 3.21 Initial decision—(a) When filed and when effective. Within thirty days 
after the date of the order closing a proceeding before the hearing examiner or 
after the date of submission of an agreement containing a consent cease and desist 
order which is accepted, the hearing examiner shall make and file an initial decision 
which shall become the decision of the Commission thirty days after service thereof 
upon the parties unless prior thereto (1) an appeal is perfected under § 3.22; 
(2) the Commission by order stays the effective date of the decision; or (3) the 
Commission issues an order placing the case on its own docket for review; pro- 
vided, however, that the failure of an appellant to file an appeal brief within the 
time prescribed in § 3.22 (d), shall extend for ten days the period within which 
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the Commission may place the case on its own docket for review. A copy of 
the initial decision in an adjudicative proceeding shall be served upon each coun- 
sel or other representative who has appeared pursuant to § 3.29. 

(b) Conient. An initial decision shall include a statement of (1) findings and 
conclusions, with the reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record (except when waived under § 3.25) 
and (2) an appropriate order. Initial decisions (other than those issued under 
§ 3.25) shall be based upon a consideration of the whole record and supported by 
reliable, probative, and substantial evidence. 

(c) By whom made. The initial decision in an adjudicative proceeding shall be 
made and filed by the hearing examiner who presided therein, except when he 
shall have become unavailable to the Commission. 

(d) Reopening; termination of hearing examiner’s jurisdiction. (1) At any time 
prior to the filing of his initial decision, a hearing examiner may reopen the pro- 
ceeding for the reception of further evidence. 

(2) Except for the correction of clerical errors, the jurisdiction of the hearing 
examiner is terminated upon the filing of his initial decision, unless and until the 
proceeding is remanded to him by the Commission. 


(gq) See sections 3.22 and 3.23: 

§ 3.22 Appeal from initial decision—(a) Who may appeal; notice of intention. 
Any party to a proceeding may appeal an initial decision to the Commission. 
The party, however, shall file a notice of intention to appeal with the Commission 
within ten days after service upon him of the initial decision. 

(b) Content of appeal brief. (1) The appeal shall be in the form of a brief and 
shall contain, in the order indicated below, the following: 

(i) A table of contents, with page references, and a table of the cases 
(alphabetically arranged), textbooks, statutes, and other material cited, with 
page references thereto; 

(ii) A concise statement of the case; 

(iii) A list of the questions involved and to be argued; and 

(iv) An argument presenting clearly the points of fact and law relied upon 
in support of the position taken on each question, with specific page references 
to the transript and the legal or other material relied upon. 

(2) Material not included in the appeal may not be presented to the Commis- 
sion in oral argument or otherwise. 

(c) Content of answering brief. The answering brief shall also contain a table 
of contents, with page references, and a table of the cases (alphabetically ar- 
ranged), textbooks, statutes, and other material cited, with page references thereto. 
It shall be limited to the questions raised in the appeal brief and shall present 
clearly the points of fact and law relied upon in support of the position taken on 
each question, with specific page references to the transcript and legal or other 
material relied upon. 

(d) Time for filing. The appeal brief shall be filed within thirty days after the 
service of the initial decision upon the party appealing, and the answering brief 
shall be filed within thirty days after service of the appeal brief. No further brief 
may be filed except by leave of the Commission. 

(e) Length of briefs. No brief in excess of sixty pages shall be filed without leave 
of the Commission. 

§ 3.23 Oral argument before Commission. Oral argument in a proceeding be- 
fore the Commission on appeal or review may be granted on written application 
therefor made at the time of filing the appeal brief or the reply brief. Oral argu- 
ments before the Commission shall be reported stenographically unless otherwise 
ordered by the Commission. 


6. (a), (6) No. 
7. Reopening of proceedings is uniformly governed by section 3.27: 


§ 3.27 Reopening of proceedings. (a) In any case where an order to cease and 
desist has been issued by the Commission it may, upon notice to the parties, modify 
or set aside, in whole or in part, its report of findings as to the facts or order in such 
manner as it may deem proper at any time prior to expiration of the time allowed 
for filing a petition for review or prior to the filing of the transcript of record in the 
proceeding in a United States Court of Appeals pursuant to a petition for review or 
for enforcement of such order. 

(b) In any case where an order to cease and desist issued by the Commission 
has become final by reason of court affirmance or expiration of the statutory period 
for court review without a petition for such review having been filed, the Com- 
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mission may at any time after reasonable notice and opportunity for hearing as to 
whether changed conditions of fact or of law or the public interest so require, 
reopen and later modify or set aside, in whole or in part, its report of findings as to 
the facts or order therein whenever in the opinion of the Commission such action 
is required by said changed conditions or by the public interest. 

(c) After an order dismissing a complaint has been issued, the Commission 
may, upon reasonable notice to the parties and opportunity for a hearing as to 
whether said proceeding should be reopened, issue an order reopening such pro- 
ceeding whenever, in the opinion of the Commission, changed conditions of fact 
or of law or the public interest so require. 

8. In response to this question, it must be made clear that the 
Federal Trade Commission does not adjudicate controversies between 
private parties. The Commission itself initiates all adjudications. 
Any interested person has the right to petition the Commission to 
investigate any business practice, but the petitioners do not become 
parties in the adjudicative proceeding which may result. Petitions 
are governed by sections 1.11 through 1.14 of the Commission’s rules. 

§ 1.11 How initiated. Commission investigations and inquiries are originated 
upon the request of the President, Congress, government agencies, or the Attorney 
General, upon referrals by the Courts, upon complaint by members of the consum- 


ing public, businessmen, or concerns aggrieved by unfair practices, or by the Com- 
mission upon its own motion. 

§ 1.12 Who may apply. Any individual, partnership, corporation, association 
or organization may apply to the Commission to institute a proceeding in respect 
to any violation of law over which the Commission has jurisdiction. 

§ 1.13 Method of application. The application for complaint should be in 
writing, signed by or in behalf of the applicant, and should contain a statement 
setting forth the alleged violation of law and the name and address of the party 
or parties complained of. No forms or formal procedure are required in making 
application for complaint. 


§ 1.14 Status of applicant. The applicant is not regarded as a party, for the 
Commission acts only in the public interest. 

In acting upon such petitions, the Commission exercises the follow- 
ing policy regarding private controversies. 

§ 1.21 Policy as to private controversies. The Commission acts only in the 
public interest, against alleged unfair methods of competition or unfair, deceptive 
or monopolistic practices in commerce. It does not take action when the alleged 
violation of law is merely a matter of private controversy and does not tend ad- 
versely to affect the public. 

The Commission’s recordkeeping system which indicates the number 
of petitions received was not operative during the first half of the calen- 
dar year 1955. During the last half of that year, 1,314 petitions were 
received. During the year 1956, 3,168 petitions were received. Of 
the 1,314 petitions received in the last 6 months of 1955, 270 were 
scheduled for investigation and in 1956, 522 of such petitions were 
scheduled for investigation. For disposition of other petitions, see 
exhibit C. In the year 1955, 199 formal complaints were issued by 
the Commission, and in 1956, 221 formal complaints were issued. 

Petitions to amend or modify are subject to section 3.27 as set forth 
in reply to the previous question. During 1955, 12 petitions to modify 
outstanding orders were received and orders were modified in 5 cases. 
During 1956, 6 petitions were received and 5 outstanding orders were 
modified. 

9. (a), (b), (e) None. 

10. The Commission makes no adjudication on the basis of informal 
proceedings. 

11. (a) and (6) Section 5 of the Federal Trade Commission Act 
(15 U.S. C. 45) provides, “The findings of the Commission as to the 
facts, if supported by evidence, shall be conclusive.” 
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(ce) Section 7 of the Federal Trade Commission Act (15 U.S. C. 47) 
provides: 


Sec. 7. That in any suit in equity brought by or under the direction of the 
Attorney General as provided in the antitrust Acts, the court may, upon the 
eonclusion of the testimony therein, if it shall be then of opinion that the com- 
plainant is entitled to relief, refer said suit to the commission, as a master in 
chancery, to as*ertain and report an appropriate form of decree therein. The 
commission shal] proceed upon such notice to the parties and under such rules 
of procedure as the court may prescribe, and upon the coming in of such report 
such exceptions may be filed and such proceedings had in relation thereto as upon 
the report of a master in other equity causes, but the court may adopt or reject 
such report, in whole or in part, and enter such decree as the nature of the case 
may in its judgment require. 

(d), (e), (f), (g) None. 

12. Assuming that the words “if supported by evidence” are in- 
tended to be included, all of the Commission’s adjudicative proceed- 
ings would fall within category (6) of question 11. 

13. None. 

14. (a) The daily determinations of the Federal Trade Commission 
as to what are and what are not ‘unfair’ methods of competition 
cannot be said to be “easy.”” However, at the same time, histery 
has shown that the standards specified by Congress are not only 
“sufficiently clear’? but completely appropriate and necessary in view 
of the subject matter involved. 

(6) No serious problems beyond those ordinarily expected in the 
administration of statutes such as those enforced by the Commission. 

(c) No. 

(d) Section 5 of the Federal Trade Commission Act requires the 
Commission to issue complaints regarding “any unfair method of 
competition or unfair or deceptive act or practice in commerce” 
when “‘it shall appear to the Commission that a proceeding by it in 
respect thereof would be to the interest of the public.” 

(e) No. The discretion provided in the Federal Trade Commis- 
sion Act is necessary for the proper performance of the Commission’s 
functions. 

(f). Not applicable. 

15. None. 
| 16. (a) In all cases. 

(6) Copies of all notices and orders are served upon counsel. 

17. Commission matters affecting such interests are published 
through the Commission’s Division of Information. 

18. Consent decisions are subject to section 3.25 of the Com- 
mission’s rules. See 3. Il (7) above. During the last 2 years 246 
formal cases were determined by consent, default or admission, whereas 
84 formal cases were fully litigated. 

19. No, but see reply to next question. 

20. In one sense, all of the Commission’s orders are declaratory in 
nature, for even when found guilty of law violation, the respondent 
is simply forbidden to continue to engage in the practices complained 
of by the Commission. The Commission does not impose fines or 
money damages. 

Cease and desist orders are issued only in cases of actual contro- 
versy, since the statutes enforced by the Commission permit it to 
take jurisdiction only when it believes there is or has been a violation 
of law. In addition, the Commission does not feel that the public 
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interest would be adequately safeguarded if it should attempt to issue 
binding declaratory rulings in advance, for in typical matters con- 
sidered by the Federal Trade Commission, it is impossible in advance 
to state explicitly the critical facts, without possibility that subse- 
quent events will alter them. In these circumstances, the issuance of 
a binding declaratory order would often be to the prejudice of the 
public, whose interest must be paramount with the Federal Trade 
Commission. 

21. Probably the greatest step in expediting the adjudicatory func- 
tions of the Commission has been the development of a workable con- 
sent rule. See reply to a 3. II. (j). Other procedural changes are 
described in a press release which accompanied the revision of the 
Commission’s rules effective May 21, 1955. A new draft of the rules 
of practice is being prepared. The desirability of extending Com- 
mission procedures to other agencies would in all cases depend upon 
the nature of the matters handled by such agencies. 

22. (a) One percent or less. 

(6) Ninety-nine percent or more. Due regard is given to precedent 
in deciding such matters. 

23. Initial decisions by hearing examiners: 1954, 108; 1955, 162 
1956, 195. 

24. Agency decisions: 

1954: Total of 80; of these, 32 were contested. 

1955: Total of 149; of these, 34 were contested. 

1956: Total of 186; of these, 50 were contested. 

None. 

26. (a) None. 

(b) See reply to question 23 

(c) See reply to question 18. 

During the calendar year 1955, 149 cease-and-desist orders were 
ae d by the Commission. The ave rage time involved in these cases 
from receipt of initial complaint letter to final Commission decision 
was 1,216 days. Of that average period, 831 days, or 60 percent of 
the total is accounted for in investigation time. 

28. (a) 831 days. 

(b) 290 days. 

(c) 258 days. Average time for 39 appealed cases. 

29. In 1954 a management study by Heller & Associates indicated 
that during the year 1953, the division of time at agency level was as 
follows: 


Percent 
Formal cases_- os ons Sid es um em pnd ts glace bates Oe oa a tees crates lie tae i 31 
Informal cases_ “ans sh Co ice lta palabras ou cd Gafgeclt ce c's areache ir ed atone oo a 57 
Mis-ellaneous os coin ye sa, wp en el mines Sop ae Se ee oe ah a RR OP OE Bae we LE 


More recent figures are not available. It should be pointed out, 
however, that the Heller group recommended many management 
changes for the purpose of obviating necessity of the expenditure of 
time at agency level on many informal matters. It is believed that 
at present the expenditure of time on formal cases greatly exceeds 
31 percent and on informal matters is considerably less than 57 percent. 

30. (a) Interpreting “petition” as a complaint from the public 
requesting the Commission to institute investigation of an alleged 
violation of law, the number of such petitions, where the matter was 
not closed out or scheduled for investigation, as of December 31, 1956, 
was 332 pending. 
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(b) The average time that such complaint letters had been pending 
was 63 days. 

(c) The number of petitions disposed of during 1956 totaled 3,141. 

(d) Of the 3,141 complaint letters disposed of, 547 resulted in 
initiation of investigation by the Federal Trade Commission. 

31. With respect to the doctrine of stare decisis, the Commission 
decides matters on a case-by-case basis with due regard to precedent, 
but without being bound by it. The Commission has no policy which 
would apply different standards in this respect to any particular class 
or classes of cases. 

32. Decisions are promptly released through the Commission’s 
Office of Information. <A typical decision was entered by the Com- 
mission on January 31, 1957, was mailed to respondent February 1, 
1957, and was released to the press February 4, 1957, the time differ- 
ence between the latter two dates being necessary to permit service 
of the order upon respondent. Decisions are also published in the 
Federal Register and printed in the Federal Trade Commission reports. 


FrEpERAL TRADE CoMMISSION, 
Washington, D. C., April 18, 1957. 
Hon. Wiiu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuHarrmMan: Submitted herewith in response to your 
request of April 16, 1957, are 12 copies of the Commission’s reply to 
section II], separation of functions, of your committee’s questionnaire 
on administrative organization, procedure and practice. It is re- 
gretted that there has been some delay in the submission of this 
section. 

The remaining sections, IV through IX, will be submitted within 
10 days. 

Sincerely, 
Joun W. Gwynne, Chairman. 


IIT. 


SEPARATION OF FUNCTIONS 





1. The Federal Trade Commission has the following powers: 
(a) To issue cease and desist orders against the use of unfair 
methods of competition, or unfair or deceptive acts or practices 
(sec. 5, Federal Trade Commission Act, 38 Stat. 717 (1914), as 
amended (15 U.S. C. sees. 41-58 (1952)). This is both a legis- 
lative and judicial function. 

(6) To bring suit to enjoin the dissemination of certain adver- 
tisements (sec. 13, Federal Trade Commission Act). This is an 
executive function. 

(c) To certify facts to the Attorney General in civil penalty 
proceedings. Section 16, Federal Trade Commission Act. This 
is an executive function. 

(d) To request the Attorney General to apply for writs of 
mandamus commanding compliance with provisions of the 
Federal Trade Commission Act or any order of the Commission 
made in pursuance thereof (sec. 9, Federal Trade Commission 

Act). This is an executive function. 
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(e) To make certain investigations and recommendations, and 
to require certain reports in some cases upon its own initiative 
and in others at the direction of the President or either House 
of Congress or upon application of the Attorney General, and to 
publish certain reports (secs. 6 (a), (b), (e), (d), (e), (f) and (h), 
Federal Trade Commission Act). These are executive functions. 

(f) To classify corporations and to make rules and regulations 
for the purpose of carrying out the provisions of the Federal 
Trade Commission Act (see. 6 (g), Federal Trade Commission 
Act). This is a legislative function. 

(g) To issue cease and desist orders against violations of 
sections 2, 3, 7, and 8 of the Clayton Act, as amended (sec. 11, 
Clayton Act, 38 Stat. 730 (1914), as amended, 15 U.S. C. sees. 
13, 14, 18, 19, and 21 (1952)). This is a judicial function. 

(kh) To apply to the United States Court of Appeals for enforce- 
ment of Clayton Act orders. Section 11, Clayton Act. This is 
an executive function. 

7) To require information of export trade associations, to 
investigate violations of law, to make recommendations to such 
associations for the readjustment of their business, and to refer 
findings and recommendations to the Attorney General. Sec- 
tion 5, Export Trade Act (40 Stat. 516 (1918); 15 U. 
secs. 61-65). These are executive functions. 

(7) To enforce by orders the provisions of the Wool Products 
Labeling Act. Section 6, Wool Products Labeling Act (54 Stat. 
1128 (1940); 15 U.S. C., sees. 68-68] (1952)). This is a judicial 
function. 

(k) To make rules and regulations under the Wool Act. Sec- 
ma ~ Wool Products Labeling Act. This is a legislative function. 

To cause inspections, analy ses, tests, and examinations of 
wok products. Section 6, W ool Products Labeling Act. This 
is an executive function. 

(m) To bring condemnation suits under the Wool Act. Sec- 
tion 7 (a), Wool Products Labeling Act. This is an executive 
function. 

(n) To bring suits to enjoin violations of the Wool Act. See- 
tion 7 (b), Wool Products Labeling Act. This is an executive 
function. 

(0) To certify facts to the Attorney General for enforcement 
of criminal penalties under the Wool Act. Section 10, Wool 
Products Labeling Act. This is an executive function. 

(p) To apply for cancellation of certain trade-marks. Sec- 
tion 14, Lanham Trade-Mark Act (60 Stat. 427 (1946)), as 
amended (15 U. S. C., sees. 1051-1127 (1952)). This is an 
executive function. 

(q) To issue the Fur Products Name Guide. Section 7, Fur 
Products Labeling Act (65 Stat. 175 (1951); 15 U. S. C., sees. 
69-69] (1952)). This is an executive function. 

(r) to enforce by orders the provisions of the Fur Products 
Labeling Act. Section 8 (a), Fur Products Labeling Act. This is 
a judicial function. 

(s) to prescribe rules and regulations under the Fur Aet. Sec- 
tion 8 (b), Fur Products Labeling Act. This is a legislative 
function. 
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(t) to cause inspections, analyses, tests, and examinations of 
fur products and to cooperate with other agencies or departments 
on matters related to the purposes of the Fur Act. Section 8 (c), 
Fur Products Labeling Act. This is an executive function. 

(u) to bring condemnation suits under the Fur Act. Section 
9 (a), Fur Pr oducts Labeling Act. This is an executive function. 

(v) to bring suits to enjoin violations of the Fur Act. Section 
9 (b), Fur Products Labeling Act. This is an executive function. 

(w) to certify facts to the Attorney General for enforcement 
of criminal penalties under the Fur Act. Section 11, Fur Products 
Labeling Act. This is an executive function. 

(x) to enforce by orders the provisions of the Flammable Fab- 
rics Act (67 Stat. 111 (1953); 15 U.S. C., sees. 1191-1200 (Supp. 
III, 1956)). This is a judicial function. 

(y) to prescribe rules and regulations for the administration 
and enforcement of the Flammable Fabrics Act. Section 5 (c), 
Flammable Fabrics Act. This is a legislative function. 

(z) to cause inspections, analyses, tests, and examinations of 
fabrics, and to cooperate with other departments or agencies, and 
others on matters related to the purposes of the Flammable 
Fabries Act. Section 5 (d), Flammable Fabrics Act. These are 
executive functions. 

(aa) to bring suit to enjoin violations of the Flammable Fabrics 
Act. Section 6 (a), Flammable Fabrics Act. This is an executive 
function. 

(bb) to institute proceedings for the seizure and confiscation of 
certain fabrics. Section 6 (b), Flammable Fabrics Act. This is 
an executive function. 

No powers are assigned to the Commission by executive order. 

2. Under the provisions of Reorganization Plan No. 8 of 1950, effec- 
tive May 24, 1950, the Chairman of the Commission appointed by the 
President exercises the executive and administrative functions of the 
Commission— 
including functions of the Commission with respect to (1) the appointment and 
supervision of personnel employed under the Commission, (2) the distribution of 
business among such personnel and among administrative units of the Commis- 
sion, and (3) the use and expenditure of funds. 

Management and administrative functions are carried out by the 
Chairman through the Commission’s Executive Director and his 
subordinates. 

Powers assigned by the statutes referred to in No. 1, above, are 
by statute vested in ‘the Commission.’”’ Final decisions on all of 
these matters are made by the Commission as a group through orders 
and resolutions. Thus, in one important sense, none of the “power 
required to be exercised by the chief executive officials is delegated to 
subordinates.’”’ On the other hand certain investigative functions are 
delegated to the Bureau of Investigation to be performed without 
direct supervision by the Commission. A program of industry report- 
ing is conducted by the Bureau of Economics. The General Counsel 
supervises, through delegated authority, the Export Trade Division 
and the Compliance and Appeals Divisions. Hearing examiners con- 
duct proceedings on complaints and issue initial decisions and orders 
to cease and desist subject to the Commission’s review. 
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3. Principal investigative and prosecuting duties relate to those 
preliminary to the issuance of cease and desist orders under the Federal 
Trade Commission Act, the Clayton Act, the Wool Act, the Fur Act, 
and the Flammable Fabrics Act. Material developed by the Bureau 
of Investigation may be formulated into a complaint by the Bureau of 
Litigation. If the complaint is issued by the Commission, the Bureau 
of Litigation then prosecutes such complaint before the hearing ex- 
aminer and on appeal before the Commission. Prosecuting duties also 
include those exercised by the Commission through the General Coun- 
sel in seeking enforcement of Commission orders. 

4. In no circumstances. Section 3.28 of the Commission’s Rules of 
Practice provides as follows: 

§3.28 Ex parte consultation. No official, employee, or agent engaged in the 
performance of investigative or prosecuting functions for the Commission and no 
party respondent or his agent or counsel in any adjudicative proceeding shall, 
in that or a factually related proceeding, participate or advise er parte in any 
decision of the hearing examiner or of the Commission therein. 

5. (a) Major industrywide investigations are often initiated by 
direction of the Commission, but responsibility for initiating inves- 
tigation upon specific complaints i is lodged in the Director, Bureau of 
Investigation, and his chief assistant, the chief project attorney. 

(b) Commissioners do not directly participate in the conduct of 
investigations. 

(c) (d) None. 

(e) All cases are originally heard by hearing examiners. Com- 
missioners hear appeals en banc from initial decisions of hearing 
examiners. 

6. There is no such participation. However, in all cases verbatim 
records are made of hearings before the examiners. Appeals to the 
Commission are made on the basis of such records. Counsel for each 
side is permitted to file briefs and to make oral argument. The Com- 
mission decides as the basis of the record, the briefs, and the argument, 
if any, whether to dismiss the complaint or to issue an order to cease 
and desist. 

(a) No, except to the extent that the General Counsel serves 
as advisor to the Commission. The General Counsel does not in- 
vestigate or prosecute cases belore the Commission, but serves as 
consultant to the agency heads. 

(6) No. 

(c) Each Commissioner has a legal assistant, titled a special legal 
aide. Statement of Organization, section 12. 

(d) The General Counsel, through the Division of Special Legal 
Assistants, assists the Commission in reviewing such decisions. Sec- 
tion 6 and subsection 6 (b) of the Commission’s Statement of Organiza- 
tion reads: 


Sec. 6. Office of the General Counsel. The General Counsel is chief law officer 
and consultant to the Commission. The Office includes the following divisions: 
* * * A * * * 


(b) Division of Special Legal Assistants. This Division renders special legal 
aid to the Commission or to individual Commissioners in the drafting of findings, 
orders, and decisions in adjudicative proceedings and in other matters. 

(e) None. 

8. In those functions under No. 1, above, classified as judicial, the 
Commission proceeds only after notice and hearings, as required by 
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applicable statutes. Applicable statutes and section 4 of the Adminis- 
trative Procedure Act require notice, etc., in rulemaking matters. 
In the case of other matters classified as executive and legislative func- 
tions, the Commission is authorized to operate on an ex parte basis. 

9. This is governed by section 3.28 of the Rules of Practice for 
Adjudicative Proceedings, set forth in reply to question 4, above. 

10. Section 3.28 of the Rules of Practice (see No. 4 above) states 
the Commission’s policy in this regard. 

11. (a) Verbatim records of all hearings are kept by the official 
reporter. 

(6b) Pursuant to section 3.19 of the Commission’s rules, any party 
may file proposed findings, conclusions, and order, together with 
reasons therefor, and upon request by any party, oral orgument may 
be allowed, and such argument is included in the official transcript. 
Section 3.22 provides for appeals to the Commission, the content and 
form of appeal briefs, and oral argument. 


FeperaL Trapt Commission, 
Washington, April 26, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: Submitted herewith in accordance with our 
letter of April 18, 1957, are 12 copies of the Commission’s reply to 
sections IV through IX of your committee’s questionnaire on adminis- 
trative organization, procedure, and practice. 

If there is any additional information which your committee desires, 
please do not hesitate to call upon us. 

Sincerely, 
JoHn W. Gwynne, Chairman. 


lV. Inspection oF ReEcorpDs 


1. Answers to complaints pursuant to section 3.7 of the Commis- 
sion’s rules; motions pursuant to sections 3.8 and 3.11; requests and 
applications pursuant to sections 3.12, 3.13, and 3.17; proposed find- 
ings, conclusions and order pursuant to section 3.19; appeals pur- 
suant to sections 3.20 and 3.22; agreements pursuant to section 3.25; 
briefs pursuant to section 3.22 (b); applications pursuant to section 
1.13; petitions pursuant to sections 2.8, 2.13, 2.17, 2.23, and 2.31; 
applications pursuant to section 1.84; and continuing guaranties 
under section 1.85 of the Commission’s rules. [Copies of the Com- 
mission’s rules of practice dated April 1957 are available in the com- 
mittee files. ] 

2. (a) Compliance reports pursuant to section 3.26 of the Com- 
mission’s rules. The statutory authority for this requirement is 
found in sections 6 (b) and 6 (g) of the Federal Trade Commission 
Act. 

(6) Initial and annual reports of export trade associations de- 
scribed in section 1.93 of the Commission’s rules. These reports are 
specifically prescribed by section 5 of the Export Trade Act. 

















sion’s rules. The authority for this category of reports 
6 (b) of the Federal Trade Commission Act. 
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(c) Financial reports pursuant to section 1.721 of the Commis- 






is section 


(2) Such other annual or special reports as the Commission may 
from time to time require for the purposes of industrywide and other 
investigations, under section 6 (b) of the Federal Trade Commission 


Act. 


3. Answers, motions, and other materials described in the reply 
to question 1 which are a part of the public record are available for 
public inspection. In addition, reports of compliance filed pursuant 
to section 3.26 of the rules are available, subject to the restriction in 
section 1.132 (f), which prevents disclosure of trade secrets and names 


of customers. 


4. Announcement of the filing of answers, petitions, etc., in question 


1 is made through the Commission’s Office of Information. 


5. Public information is made available at the principal office of 
the Commission. Where copies are not available and photostating or 
reproduction by other means is required, such service is provided 


upon payment of the costs involved. 


The filing of applications or petitions affecting the interest of 
other persons is made through the Commission’s Office of Information 


and in the Federal Register. 


decision. 


7. The vote taken on adjudicative decisions is indicated on each 
J 


8. Documents which contain the names of applicants and inform- 
ants, trade secrets, and names of customers, intra-agency communica- 
tions, and information obtained from and classified by other govern- 
mental sources. The statutory provision relied upon is section 6 (f) 
of the Federal Trade Commission Act which authorizes the Commis- 
sion ‘‘to make public from time to time such portions of the informa- 
tion obtained by it hereunder, except trade secrets and names of 
customers, as it shall deem expedient in the public interest.” 

9. The materials listed in reply to question 8. As indicated, the 


authority is section 6 (f) of the Commission’s organic act. 


The Com- 


mission’s reasons for deeming it expedient in the public interest that 
such information not be available are further indicated as follows: 
(1) Names of applicants and informants must remain confi- 
dential in order to prevent possible retaliation by powerful 
competitors against whom complaints are made and to protect 


valuable sources of information. 


Trade secrets and names of customers must remain con- 


fidential. This is required by statute. 


(3) Intra-agency reports, minutes, memoranda, and other in- 
ternal communications which contain the exchange of views of 
Commissioners and staff members regarding Federal Trade Com- 
mission cases should be held confidential. Publicity would tend 
to prevent candor in the advice rendered and would operate to 
destroy originality in the search for new approaches and solutions 


to new and old problems. 


(4) When the Commission has in its files information obtained 
from and classified by other governmental sources or for which 
privilege is claimed by such sources, it requests that the informa- 


tion be released by such other sources. 
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V. WorRKLOAD AND StraFFinc PAatreRNs 


1. (a) Number of pending adjudicative proceedings as of Apr. 1, 1957_.-. 331 

(b) Number of pending trade practice conference rules proceedings as 

of Apr. 1, 1957 (of which 17 have already been authorized by the 

Commission and 17 other applications are pending before the 

CORMNINIIED | tii 5as ui g osddo tb ee pape Gl no caane 34 
(ec) Number of wool, fur and flammable fabrics rule amendment or 

changes pending (however, the Division has been informed that 

an application for amendment of the fur rules will be made within 

the next several weeks) -_-_---. Pie sk, 2a hath cick ta aah a hed te vis id eon 0 

While the question relates only to workload and rulemaking and 
adjudication, we believe it is important to point out that the major 
part of the Commission’s funds and manpower is expended in investi- 
gating matters, many of which do not ripen into adjudicative proceed- 
ings. The following figures show the workload in the Commission’s 
Bureau of Investigation as of April 5, 1957. The committee may be 
interested in noting the substantial increase m the number of letters 
of complaint which are being sent to the Federal Trade Commission. 
As noted in reply to question 30 of part II, the Commission received 
3,000 complaint letters in 1956. If the present rate continues, 1957 
will show considerably over 4,000 complaints. 

Investigations, which include only those matters entered for in- 
vestigation and do not include letters of complaint which are 
receiving consideration to determine whether an investigation is 
warranted, pending in the Bureau of Investigation as of April 5, 1957: 


Restraint of trade: 


Federal Trade Commission Act, sec. 5..................-.-.-.. 95 
Clayton Act: 
Beh eas babes es ate dob hla Pike st olde Dias aah bese ede 204 


Deceptive practice: 


Penne ee OPRAINNIOD Obs bens. 5 ca Seu S34 date newemee 637 
i MeN ha re aa 73 
II 0) 5 oka od ace aaa begin uin Sea sedate 72 
Fur Act 101 


PI ah Ln a a a ee ee ek ea 1, 321 
Letters of complaint received first 4 reporting periods calendar year 
1957 (16 weeks) : 


DINNING, dtagac paral: gtk babs is acento aa alee iba ches 244 
Deceptive 





SR side hrternacab suse en gtitaar oop enephcane ans sok areca oacaaed ae eee ae 1, 110 
Letters of complaint received first 4 reporting periods calendar year 
1956 (16 weeks): 


Percentage of increase, calendar year 1957 over calendar year 1956: 


UNE ee a Said. noua mann eames ene oeneeeececuas 37. 0 
SN a cis ns Gy eh wus vse Mag Wa Ss “6 cr tn ik ncaa as spc ett carey a o. 2 
NNN ia Sek nto ba sa gla OR ts nc Ne se na cies cap aaa 24. 8 
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2. The major steps and the time required for each step in adjudica- 
tive proceedings is indicated in the reply to question 28, part Il. The 
shortest adjudicative proceeding completed during the time specified 
was in docket 6422 wherein 36 days elapsed from complaint to order. 
The longest was in docket 5720 where 1,949 days elapsed from com- 
pliant toorder. The length of time of the latter proceeding was due 
primarily to the fact that this proceeding was put on suspense pend- 
ing completion of another case. To determine the longest proceed- 
ing, the Commission used the basic data which had been compiled for 
preparation of the reply to question 27, part II, which is limited to 
cases completed during the calendar year 1955. 

The major steps in trade practice rule proceedings are preliminary 
conferences, application to the Commission, authorization by the 
Commission, public conference, preparation of draft of rules, public 
hearing and opportunity to present views, and finally promulgation 
of rules for the industry. 

[he time involved in the formulation and promulgation of industry- 
wide trade practice conference rules varies, depending on the practices 
and the industry involved, on whether or not precedent has been 
established, the need for establishing criteria, etc. The average total 
elapsed time is estimated to be between 12 and 18 months. 

The shortest rulemaking proceeding during the period was in the 
rules for the poultry hatching and breeding industry. This proceed- 
ing was authorized January 1, 1956, and final rules for the industry 
were promulgated June 30, 1956. The longest trade practice confer- 
ence proceeding completed during this period was that establishing 
rules for the engraved stationery and allied products industry of the 
New York City trade area. This proceeding was authorized July 8, 
1953, and rules for the industry were promulgated March 27, 1957. 
The difficulty in phrasing the wording of the key rules and personnel 
turnover necessitating reassignment of the proceedings to other staff 
members were the principal reasons for the length of this rulemaking 
proceeding. 

3 (a) Adjudication: 

Number of doniglaints issued tt: 2900.4 oissu onc ciies cc cuseamdwebauda 199 
Number Ge GORIERINGR TORUREE 310) BIR Keke ns ae sennsnn ok Ben ceaselete 221 
Number of orders issued in 1955 (plus 1 partially disposing of proceeding)... 149 
Number of orders issued in 1956 (plus 3 partially disposing of proceedings) _. 201 


(b) Rulemaking: 


Number of rulemaking proceedings started in 1955__.........---..-------- 6 
Number of rulemaking proceedings started in 1956_.._............-------- 10 
BrUNE ET UTNONNEE EOC s «Sis cia Kbps henpntlen ane eelnoadaamabaieted 13 
Nuria? Gpeisnetee Bt FO00.. ee eee go ee  paeteee 14 


(c) Wool, fur, and flammable fabrics rules: 


Number started in 1955 
Number start Gi 20s nie oii ran dnc dneehden dj cwaleeeiuet dhe eeeee 
Number completed in 1955. 
Number completed in 1956 


oOnonN 


The major change in agency procedures in the course of the last 
5 fiscal years which has resulted in the greatest expedition of pro- 
ceedings is in the Commission’s consent order rule. On April 22, 1954, 
the Commission adopted a revised consent order rule which eliminates 
the previous requirement that consent agreements contain findings of 
fact, permits disposition by consent at any stage of the proceeding, 
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allows fractional settlement of a case—as to some or all of the issues, 
and some or all of the respondents—and greatly increases the authority 
of hearing examiners to accept or reject proposed consent orders. 

The former rigid Commission rule had been much criticized. The 
Attorney General’s Committee on Administrative Procedure, in 1941, 
noting the Commission practice, held that it did not “go far enough.” 
Moreover, its stringent requirements did not seem entirely in con- 
formity with the spirit of section 5 (b) of the Administrative Procedure 
Act. 

The new rule offers clear-cut benefits. Consent orders are final 
decisions of the Commission with the same force and effect as contested 
decisions. But since they bypass what often seems the undue length 
of contested trials, they have effected tremendous savings in time and 
expense. 

5. Employees engaged in rulemaking and adjudication proceedings 
(March 31, 1957): 


| Wool, fur, 
Kind | Litigati | Hearing Trade and 
| examiners practice flammable 
fabrics ! 


Economists_._- 
Lawyers 
Statisticians ._- 
Secrets aries 3 





1 No personnel in this Division are assigned full time to rulemaking. When changes or additions to the 
rules are considered, such work is handled along with the regular work of the Division. 

2 Detailed to litigation. 

3 Includes secretaries, administrative assistants, stenographers, and typists. 

4 Only 1 secretary assigned to the Division. In this Bureau, all secretarial and stenographic employees, 
except for secretary to Chief of Division, are assigned to a central pool in the office of the Bureau of Director. 


VI. Unitrormity oF ADMINISTRATIVE PROCEDURE 


1. To the extent consistent with specific statutory provisions pre- 
scribing procedure before the Commission, the Commission has at- 
tempted to follow the recommendations addressed to Federal ad- 
ministrative agencies by the President’s Conference on Administrative 
Procedure. These recommendations include the formulation and 
adoption of uniform rules where possible. In addition, the Commis- 
sion will continue to cooperate willingly and fully in any organized 
attempt to achieve further uniformity in procedural rules. 

Among the significant recommendations of the President’s Con- 
ference adopted by the Commission was provision for prehearing 
conferences to simplify, clarify and dispose of many of the issues of 
pending cases to the end that full attention may be given to disputed 
issues. Experience has shown that the extended use of such confer- 
ences has been verv helpful. 

3. One hundred percent. However, such procedures are in every 
way consistent with the Administrative Procedure Act 


VII. Rutes ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
CONFLICT OF INTERESTS 
ry «€ 


Section 3.29 of the Commission’s rules provides: 


(a) (1) Members of the bar of a Federal Court, 
or the highest court of any State or Territory of the United States, may practice 
before the Commission. 





a) 
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(2) Any individual or member of a partnership named respondent in any pro- 
ceeding before the Commission may appear on behalf of himself or of such partner- 
ship upon adequate identification. A respondent corporation or association may 


be represented by a bona fide officer thereof upon a showing of adequate authoriza- 
tion. 


* * * * * * * 

(c) Notice of Appearance. Any attorney desiring to appear before the Com- 
mission or a hearing examiner thereof, on behalf of a respondent in a particular 
proceeding, shall file with the Secretary of the Commission a written notice of 
such appearance which shall contain a statement of such attorney’s eligibility as 
provided in this rule. No other application shall be required for admission to 
practice, and no register of attorneys shall be maintained. 

With respect to former members and employees, section 3.29 (b) 
provides as follows: 

(b) Restrictions as to former employees. No former member or employee of 
this Commission shall appear as attorney or counsel in any adjudicative proceed- 
ing, the files of which came to the personal attention of such former member or 


employee during his employment on or by the Commission, and on which he per- 
formed any work of significant importance. 


With respect to present members and employees, the following pro- 
visions of the Federal Trade Commission Employee Handbook pro- 
vide: 

BUSINESS RELATIONS 


Employees of the Commission must not accept, directly or indirectly, any gift, 
gratuity, entertainment, or anything of value from anyone directly or indirectly 
connected with any Commission matter. (This does not preclude the reasonable 
and ordinary exchange of social amenities of inconsequential value.) 


OUTSIDE EMPLOYMENT 
In general, you are not permitted to engage in outside employment if such 
employment: 
(1) Impairs your efficiency as a Commission employee; 
(2) May tend to discredit the Commission; 


(3) Involves the use of information not of public record, gained through 
your employment in the Commission; or 


(4) May tend to result in a conflict between your private interest and your 
official duty. 


Where a Commission employee contemplates accepting outside employment, 
that fact shall be disclosed in advance to his supervisor. Clearance for such 
employment must be obtained from the Executive Director. 


SPECULATION 


It is contrary to Government policy for employees to participate directly or 
indirectly in any transaction concerning the purchase or sale of corporate stocks, 
bonds, or commodities for speculative purposes, as distinguished from bona 


fide investment purposes. 

With respect to admission to practice, the Commission has 
not sought to make its requirements uniform with those of other 
agencies because the Commission feels that legal representation 
before it should be as wide as possible and open to any accredited 
member of the legal profession. No register of attorneys is main- 
tained. The result of this broad policy is illustrated by the fact that 
in the last 100 complaint cases instituted by the Commission in 1956, 
the respondents were represented by 123 different law firms scattered 
throughout the country and only 6 of the 123 firms were attorneys of 
record in more than 1 case. With respect to the other matters 
involved in this section, the Commission has generally sought to 
conform its policies to those generally recognized throughout 
Government. 
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4. The success of the Commission’s rule for admission to practice 
is indicated in reply to question 3. The success of the other rules in- 
volved is perhaps best illustrated by the fact that no serious problems 
have been encountered. 


VUI. Exemptions From THE ADMINISTRATIVE PRocEDURE AcT 


. No. 
2. Not applicable. 


IX. Court Decisions AFFECTING AGENCY FUNCTIONS 


United States v. Morton Salt Company et al. (338 U. S. 632): 

1. The power of the Federal Trade Commission to require reports 
of compliance. Refer to part IV, question 2. 

2. The court, stating, ‘“The only power that is involved here is the 
power to get information from those who best can give it and who are 
most interested in not doing so,’ ’ upheld the power of the Commission 
to require respondents in Commission cases to report the manner of 
their compliance with the Commission’s orders to cease and desist. 

3. No changes. 

Federal Trade Commission v. Tuttle (C. A. 2, 1957); Menzies v. 
Federal Trade Commission (C. A. 4, 1957); and Reed v. Federal Trade 
Commission (C. A. 7, 1957): 

1. The authority of the Commission to subpena documentary evi- 
dence of third parties and its authority to use the subpena power in 
Clayton Act cases. 

2. In the Tuttle case, the court held that a proper construction of 
section 9 of the Federal Trade Commission Act recognizes the Com- 
mission’s power to subpena the documents of witnesses who are not 
themselves being investigated or proceeded against. In all three 
cases, the courts held that the Commission may properly use the 
subpena power granted by section 9 of the Federal Trade Commission 
Act in proceedings charging violations of the Clayton Act. 

None. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(Foreign Claims Settlement Commission of the United States) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Foreign Claims Settlement 
Commission of the United States.) 

NOVEMBER 19, 1956. 
Mr. Wuitnrey GILLILAND, 
Chairman, Foreign Claims Settlement Commission of the United 
States, Washington, D. C. 

Dear Mr. Cuarrman: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in the 
following schedule: Section 1: Rulemaking, December 20, 1956; 
Section II: Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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FOREIGN CLAIMS SETTLEMENT COMMISSION OF 
THE UNITED STATES 


Answer of the Foreign Claims Settlement Commission of the United 
States to Questionnaire on Administrative Organization, Procedure, 
and Practice submitted by the Executive and Legislative Reorganiza- 
tion Subcommittee of the House Government Operations Committee 


ForEIGN CLAaims SETTLEMENT COMMISSION 
oF THE UNITED STATEs, 
Washington, D. C., January 9, 1957. 
COMMITTEE ON GOVERNMENT OPERATIONS, 
House of Representatives, Washington, D. C. 

GENTLEMEN: There are enclosed pursuant to your request 12 
copies of the answers of the Foreign Claims Settlement Commission 
to Part I, Rulemaking, of your committee’s questionnaire dated 
November 19, 1956, on “Administrative Organization, Procedure, and 
Practice. 

The Commission will readily cooperate with your committee in 
furnishing any additional information or material which may be 
required with respect to these matters. 

Sincerely yours, 


WuHitNeEY GILLILLAND, Chairman. 
Part 1. RuLEMAKING 


1. General authority to prescribe rules and regulations as may be 
necessary to enable the Commission to carry out its functions includ- 
ing notices of the time when, and the limit of time within which 
certain categories of claims may be filed, subject to a maximum period 
fixed in the statute authorizing the receipt and settlement of specified 
types of claims. The Commission is not a public regulatory licensing 
or policing agency. It does not issue rules or orders affecting the 
public at large. 

(a) War Claims Act of 1948, as amended (62 Stat. 1240;50 U.S 
App. 2001-2016). Section 2 (b) of such act reads, in pertinent part, 
as follows: 

(b) The Commission may prescribe such rules and regulations as may be 
necessary to enable it to carry out its functions, and may delegate functions to 
any member, officer or employee of the Commission. 

International Claims Settlement Act of 1949, as amended (64 Stat. 
12; 22 U. S. C. 1621). Section 3 (c) of that act contains language 
identical with that of section 2 (c) of the War Claims Act quoted 
above. 

The following provisions of the International Claims Settlement 
Act are typical of authority granted to the Commission with respect 
to fixing claim filing periods: 

Sec. 306. Within sixty days after the date of enactment of this title, or within 
sixty days after the date of enactment of legislation making appropriations to 
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the Commission for payment of administrative expenses incurred in carrying out 
its functions under this title, whichever date is later, the Commission shall publish 
in the Federal Register the time when and the limit of time within which claims 
may be filed under this title, which limit shall not be more than one year after 
such publication, except that with respect to claims under section 305 this limit 


shall not exceed six months. 

Regulations established pursuant to the above authority or any 
amendments thereto, are based upon a careful study of the acts or 
amendments to acts administered by the Commission, are discussed 
and approv ed by the Commission itself at a regular Commission meet- 
ing and published in the Federal Register and become effective upon 
such publication. These regulations are entirely procedural or inter- 
pertive in nature. They cover, for example, matters of appearances 
and practices before the Commission, the receipt, administration and 
establishment of certain criteria, or standards, for the examination 
of claims and the making of awards, the conduct of hearings, the pro- 
duction of evidence at such hearings, witness fees and related matters 
involved in the process of disposing of claims. 'The Commission, being 
an administrative claims agency only, does not make, or issue rules 
which are in the nature of public laws, as is the case with public 
regulatory bodies. Under the language of the statute authorizing the 
issuance of “rules and revulations” quoted above, the Commission is 
not absolutely required to issue any such rules or regulations except, 
possibly, notices of claim filing period. They are issued, however, 
for the convenience of the Commission and those dealing with the 
Commission and to give order and direction to the work of the 
Commission. 

(b) The Commission itself. 

(c -) Authority to issue regulations is not delegated. 

The functions of the Commission are performed in their entirety 
pursu: ant to a general grant of authority to make rules and regulations 
necessary for the administration of any relevant act. For statutory 
citations see answer to question 1. 

(a) Independent research, examination and appraisal of ad- 
ministrative and operational problems to be met by regulations. 

(b) Not less than 30 days notice particularly where & proposed regu- 
lation, such as that governing currency conversions, for example, 
directly affec ts the extent of recoveries under claims filed with the 
Commission or is otherwise of sufficient importance to warrant con- 
sultation with outside sources. 

(c) See answer to I (6) above. 

(d) Reasons for adoption of procedural rules are generally self- 
evident although they will be given upon request. 

(e) P ublished i in the Federal Register and distributed upon request. 

3-If. (a) through (¢) Substantive rules are not made and issued. 

3-III. (a) through (e) General policy statements required at con- 
jie! hearings or in response to particular requests. 

IV. (a) Independent. legal or economic research by the Office of 
the General Counsel and the interested operating division. 

(6) Since interpretive rules are for internal guidance only, public 
notice is not required. 

(c) Proposed interpretive rules are fully discussed before a panel 
consisting of at least 1 Commissioner and 2 Commission attorneys 
who have not participated in the development of any proposed 
interpretive rule. Persons outside the Commission do not participate, 
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initially, in the consideration of any such rules. If, however, any 
interested person desires to do so, he may come before the same panel 
or any other 3-member panel to present arguments for modifying or 
reversing the rule. 

(d) Reasons for adopting particular interpretive rules are not pub- 
lished but may be contained in the formal panel! opinion or in the 
original briefs or memoranda supporting the rule. 

(¢) Distributed upon request only. 

3-V. (a) through (¢) Statements of the general course and method 
py which the Commission’s functions are carried out are usually 
published in the Commission’s semiannual reports to the Congress. 

3-VI. (a) through (e) Rules governing the availability of infor- 
mation and public access to the files are merely administrative deter- 
minations designed for the protection of claimants and the Commis- 
sion. Proposed decisions on claims filed under title ILL of the Inter- 
national Claims Settlement Act of 1949, as amended, are, however, 
publie records, available to the publie on request. 

3-VII, VILI, LX, X, XI. (a) through (e) Inapplicable. 

3-XII. (a) through (e) No special rules of practice exist other than 
set forth in the Commission’s general regulations governing repre- 
sentation by attorneys and their conduct at hearings on proposed 
decisions or on appeals from decisions in particular claims. (See 
answers to question I (a) through (e).) 

3-XIII. (a) through (e) Rules relating to agency management, 
Ol goniention and personnel are for the internal use of the Commission 
only. They are, generally, uniform with similar rules in other 
Federal agencies and conform with statutes governing such matters. 

4. (a) See answer to question No. 1 (a). 

(6) and (c) No statutory requirement requiring adoption of any 
rules or regulations. 

5. (a) Written submission of views by claimants or their repre- 
sentatives, as authorized in subsection (b) of section 4 of the Inter- 
national Claims Settlement Act is fully encouraged with respect to 
the Commission’s decisions on claims to which there may be objections. 
This subsection provides, in pertinent part, as follows: 

All decisions shall be upon such evidence and written legal contentions as may 
be presented within such period as may be prescribed therefor by the Commission, 
and upon the results of any independent investigations of cases which the Com- 
mission may deem it advisable to make. 

(6) No particular forms are prescribed for written submissions on 
proposed or final decisions or upon any of its regulations or interpre- 
tive rules. 

(c) Oral submission is likewise acceptable under the above broad 
authority as to evidentiary requirements and under subsection (c) 
of section 4 of the same act relating to the attendance and testimony 
of witnesses and production of documents and records. 

(d) Intervention by other interested parties in claims before the 
Commission occurs very rarely. The Commission has provided by 
an internal regulation for such intervention by any person who may 
be adversely affected by the allowance of any claim, in whole or in 
part, because of the dimunition of a fund in which such person may 
hope to participate. It should be emphasized, however, that such 


intervention is not of an adversary nature running to the merits of 
any claim. 
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(e) The consolidation of proceeding involving a decision on any 
particular group of claims seldom, if ever, occurs. There is no spec ific 
statutory requirement in this respect. Proceedings are, however, 
frequently consolidated with respect to reaching uniform criteria for 
the settlement of a group of claims having issues or problems in 
common beyond the merits of the claims themselves. These are re- 
ferred to within the Commission as ‘“‘class hearings’’ and may deal with 
particular subjects involved in a number of claims such as continuity 
of nationality, currency valuations, timely filed claims or compensa- 
bility of claims based upon identical subject matters. 

(f) Decisions under the War Claims Act are final but subject to 
appeals under the Commission’s regulations within 30 days thereafter. 
If not objected to, they then become final. Decisions on claims under 
title ILL of the International Claims Settlement Act are issued as pro- 
posed decisions, posted in a public place and if not objected to become 
final after 30 days. 

(g) In all cases hearings may be requested by a claimant within 
the 30-day period after posting of the proposed decision at which any 
additional evidence or contentions may be submitted to the Com- 
mission’s hearings officer or to the full Commission. 

6. (a2) Yes. In developing an interpretive opinion with respect 
to a currency exchange formula for application in the settlement of 
certain claims under title III of the International Claims Settlement 
Act, private and Government financial experts were consulted by the 
Commission. The problem is highly complicated and technical and 
of major importance in connection with many claims for losses ex- 
pressed in foreign currencies. At other times the Commission has 
similarly consulted claimants or their representatives on technical 
matters in formulating regulations, and has invited interested parties 
to urge modifications in regulations. 

(6) The Commission is limited by statute to a relatively short period 
of time within which claims may be settled. This requires the avoid- 
ance of time-consuming procedures especially since no vested property 
rights are involved in the settlement of such claims. There is, further, 
no absolute requirement in any act administered by the Commission 
for notice of hearing or public participation in any hearing. In some 
cases the Commission, with the consent of the claimant has con- 
ducted open, public hearings on its decisions where it was felt a direct 
public interest was involved. Claimants, of course, are fully protected 
as to notice or proposed : final decisions or hearings. Decisions on 
given claims have little, if any, impact on the public since public 
funds or vested rights are a involved. 

Rules, more properly described insofar as this Commission is 
concerned, as either procedural regulations or as interpretive opinions, 
are amended, repealed or suspended when they have become obsolete, 
or require alteration to fit new circumstances. If their strict applica- 
tion would, in the opinion of the Commission work an undue hardship, 
they may be waived or suspended. 

8. No prescribed procedure exists for according any interested 
party the right to petition for amendment or repeal of any regulation 
or interpretive opinion. This may be done by a simple request in 
writing with supporting reasons for the change and if deemed suffi- 
ciently important the Commission may hear oral arguments. During 
the calendar years 1955 and 1956 only one such request was received. 








yn 
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On its own initiative the Commission, following enactment of Public 
Law 285, 84th Congress, revised its general published regulations. 
Again it amended such regulations following enactment “of Public 
Law 997 , 84th Congress. It has also amended its regulations in con- 
formity with recommendations of the President’s Advisory Committee 
on a niform Regulations. 

(a), (b) None. 

(6) None, except that insofar as the Commission is engaged in 
providing for the payment of claims which are in the nature of benefit 
payments or gratuities, all rules or regulations, directly or indirectly, 
involve benefits. 

As to the desirability of requiring public notice or participation in 
formulating rules in the areas embraced by 9 (a), (6), or (c), the 
Commission may observe that it has followed the practice with respect 
to certain particular subjects of outstanding importance and broad 
application to large groups of claims. No advisory groups are pres- 
ently employed to assist the Commission. In the ‘formative days of 
one of its predecessor Commissions, the War Claims Commission, 
such advisory groups were freely used. If the need for such groups 
manifests itself in the future, they may again be called upon for 
assistance. 

10. (a) and (6) Not applicable. 

11. (a) and (b) Not applicable. 

Not applicable. 

Not applicable. Nature of the Commission’s regulations have 
been supplemented in 1955 and 1956 with the enactment of new claims 
legislation. [A copy of the Commission’s current regulations is avail- 
able in the committee files.] 

14. (a) Generally, yes. 

(6) The following are a few typical problems of meaning encountered 
by the Commission: 

Determination of eligibility as a claimant under section 303 (1) of 
the International Claims Settlement Act of 1949, as amended, where 
claim was not asserted against the Government of Rumania pursuant 
to the treaty of peace with that country. 

Are bonds issued by political subdivisions of the Governments of 
Bulgaria, Hungary, and Rumania to be considered contractual obliga- 
tions of such government within the meaning of section 303 (3) of 
the International Claims Settlement Act of 1949, as amended? 

Are creditor claims, exclusive of wages and bank accounts, in exist- 
ence when debtor enterprise was nationalized by the Soviet Govern- 
ment compensable under section 305 of the International Claims Settle- 
ment Act of 1949, as amended? 

What is the meaning of the words, ‘‘other credits” in section 17 of 
the War Claims Act of 1948 authorizing claims based upon the 
sequestration of American-owned ‘accounts deposits and other 
credits” in the Philippines by the Imperial Japanese Government 
during World War II? 

14. (c) No. 

(dq) Making of agency’s regulations, the determination of amount 
and validity of claims, internal organization and matters involving 
management. The statutory authority as to rules, regulations and 
management of its affairs has been cited in answer to question 1. In 
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addition sections 303, 304, and 305 of the International Claims Settle- 
ment Act each provides, in identical language, that the Commission 
“shall receive and determine * * * the validity and amounts’ of 
claims described in each such section. 
(e) No. 
(f) None. 
Part II, ApsupIcaTION 


1. Authority to receive and settle certain categories of claims under 
the War Claims Act of 1948, as amended, and the International 
Claims Settlement Act of 1949, as amended. 

(a) War Claims Act of 1948, as amended (62 Stat. 1245; 50 App. 
U.S. C. 2006). Section 7 (h) (2) of such act reads, in pertinent part, 
as follows: 

(2) The Commission is authorized to receive, determine according to law, and 
provide for the payment of claims filed under this subsection. 

International Claims Settlement Act of 1949, as amended (69 Stat. 
570; 22 U. S. C. 1621-41). Sections 303, 304, and 305 of that act 
direct the Commission to receive and determine, in accordance with 
applicable substantive law, including international law, the validity 
and amounts of certain claims against the Governments of Bulgaria, 
Hungary, Rumania, Italy, and Russia. 

(6) The Commission itself. 

(c) Authority is delegated to various claims divisions which analyze 
and develop claims subject to approval of final decisions by the 
Commission. 

2. The functions of the Commission are not performed pursuant to 
a general grant of authority to make necessary adjudications. Specific 
authority to make such adjudications is contained in the statutes 
cited in answer to question 1. 

3. I, II (a) through (&) Inapplicable. 

3. III (a) through (k) Rules governing the availability of infor- 
mation and public access to the files are merely administrative deter- 
minations designed for the implementation of Executive Order No. 
10501, November 5, 1953. ‘The Commission has no authority to 
classify or declassify information. Public dockets of claims are main- 
tained and proposed decisions on claims are public records, posted, 
and available to the public on request. Similar administrative rules 
also govern intervention by third parties. See answer to question 
5 (d), part I. 

3. 1V, V, VI, VII (a) through (k). Inapplicable. 

4. (a2) War Claims Act of 1948, as amended (62 Stat. 1246; 50 
U.S. C. App. 2010). Section 11 of that act reads, in pertinent part, 
as follows: 

The Commission shall notify all claimants of the approval or denial of their 
claims, and if approved, shall notify such claimants of the amount for which such 
claims are approved. 

International Claims Settlement Act of 1949, as amended (64 Stat. 
15; 22 U.S. C. 1623 (h)). Section 7 (A) of that act is almost iden- 
tical with that of section 11 of the War Claims Act quoted above. 

In each case such notice is incorporated in a decision on the claim 
in question. 
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(b) Authority is cited under 4 (a) above. Section 11 of the War 
Claims Act of 1948, as amended, reads, in pertinent part, as follows: 

Any claimant whose claim is denied, or is approved for less than the full allow- 
able amount of such claim, shall be entitled, under such regulations as the Com- 
mission may prescribe, to a hearing before the Commission or its representatives 
with respect to such claim. 

Section 7 (h) of the International Claims Settlement Act of 1949, 
as amended, is almost identical with that of section 11 of the War 
Claims Act quoted above. BT 

In each case, the hearing is informal. The Commission’s regula- 
tions provide for hearings in general terms. Hearings are public unless 
otherwise ordered by the Commission. 3 

(c) There is no statutory requirement that a record of the hearing 
shall be made. However, the regulations provide that hearings shall 
be stenographically reported and a transcript thereof shall be a part 
of the record. 


5. (a) through (g). See answers to questions 5 (a) through (9), 
part I. 

6. (a) Inasmuch as section 7 (hk) of the International Claims 
Settlement Act of 1949, as amended, renders determinations of the 
Commission final and conclusive on all questions of law and fact, 
every claim is very carefully and fully considered in the course of 
making a determination. 

(6) Such circumstances have never been encountered by the 
Commission. See answer to question 6 (6), part I. 

7. Decisions may be modified or amended upon hearing, or where 
circumstances warrant, upon the Commission’s own initiative. With 
respect to opinions, see answer to question 7, part I. 

8. Generally inapplicable. The Commission determines claims 
filed under the statutes it administers. It does not initiate claims. 
See answer to question 1 above. 

9. (a), (b), (ec) None. 

10. (a) In the course of issuing decisions on claims, all relevant 
matter is considered, and to some extent such matter is recited in the 
decisions, depending upon the nature thereof. 

(6) No. The Commission may suggest in a general way what 
issues require further submissions. 

11. (a) through (g) Inapplicable. 

12. Inapplicable. 

13. None. 

14. (a) through (f) See answers to questions 14 (a) through (f), 
part I. 

15. Such circumstances have never been encountered by the Com- 
mission. See answer to question 6 (6), part I. 

16. (a) Yes. 

(6) The regulations of the Commission provide for service of notice, 
orders, etc., upon such attorney. 

17. Notice is served by publication in the Federal Register and by 
posting on the bulletin board of the Commission. 

18. Inapplicable. 

19. No. 


20. The statutes administered by the Commission do not require 
the issuance of declaratory orders. 


21. None. Generally inapplicable. 
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22. (a) None. 

(b) 100 percent. Case precedent is followed. 

23. Inapplicable. 

24. All decisions are entered at agency level. There are no con- 
tested proceedings. 

25. Practically all hearings were conducted directly at agency level. 

26. (a) See answer to question 25 above. 

(b) and (c) Inapplicable. 

27. Estimated, 6 to 9 months. Such statistics are not maintained. 

28. (a) and (b) Inapplicable. 

(c) Estimated about 30 days. Such statistics are not maintained. 

29. Practically all of the time is spent in developing and determining 
claims, and other related functions. See answer to question 1, part I. 

30. (a) through (d) Inapplicable. 

31. The doctrine of stare decisis is generally followed. Where 
circumstances warrant, new precedents are established, and inother 
instances policy considerations may require decisions on an ad hoc 
basis. 

32. Notice of decisions is published on the bulletin board of the 
Commission. Regulations requiring such notice are published in the 


Federal Register. Decisions are issued daily and posted daily on the 
bulletin board. 


Foreign Ciaims SETTLEMENT CoMMISSION 
oF THE UNITED Sratés, 
Washington, D. C., June 20, 1957. 
Hon. Wiiu1aM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: There are transmitted herewith 12 copies of 
the Commission’s replies to the questions in parts III through IX of 
your committee’s questionnaire on administrative organization, 
procedure and practice. Attached to these answers are copies of 
certain recent court decisions referred to in part 1X, and copies of the 
Commission’s Fifth Semiannual Report 

At the same time, the Commission is transmitting herewith 12 
additional copies of its answers to part II of such questionnaire which 
were originally forwarded to your committee under date of March 22, 
1957. The Commission’s answers to part I of such questionnaire 
were transmitted to your committee under date of January 9, 1957. 

With the transmission of the material mentioned above, the Com- 
mission has now completed and submitted its answers to all questions 
in the questionnaire referred to. 

Any additional information which your committee may desire in 
connection with the subject matters involved will be readily furnished. 

Sincerely yours, 
Wauitrnry GILLILLAND, Chairman. 
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Part III. SeparaTION or FuNcTIONS 


1. The powers assigned to this Commission by (1) statute and 
(2) Executive order with respect to (a) administration, (b) rulemak- 
ing, and (c) case adjudication are all discussed in answers to questions 
in parts I and II of this questionnaire. 

2. See answer to question 1 (c), part I, of this questionnaire. 

3. The Commission has no investigating or prosecuting duties. It 
is not a law-enforcement agency within the accepted meaning of that 
term. 

4,5, 6. Inapplicable. 

7. Initial decisions of the Commission on claims are referred to as 
proposed decisions, 

(a) Such decisions and complete records in each claim are independ- 
ently reviewed by the staff of the General Counsel. 

(b) Operating division staffs are consulted. 

(c) There are no other specialized or nonspecialized staffs within 
the Commission which participate in the review of proposed decisions 
other than members of the Commission itself. 

(d) See answer to (a) above. 

(e) No special advisory groups are consulted on proposed decisions. 
If any particular decision, however, involves a foreseeable issue com- 
mon to several other claims or decisions, such issue will have been 
given tentative determination prior to the decision. In considering 
such common issues advisory groups may be employed, class hearin 
held, or individual specialists consulted on matters of a highly ‘eile 
nical nature. (See answer to questions 6 (a) and 9 (c) in part I of 
this questionnaire.) 

8. Generally, all hearings are of a nonadversary nature. Conse- 
quently, and to that extent, they are ex parte proceedings. 

9. See answer to question 6 (6) of part I of this questionnaire. 

10. No occasion has ever arisen for the interpretation of the quoted 
language taken from title 5, United States Code, section 1004 (c). 
In general this section of the Administrative Procedures Act appears 
to apply only to an “‘adjudication required by statute to be determined 
on the record after opportunity for an agency hearing * * *.” There 
are no such precise restrictions or limitations found in acts adminis- 
tered by this Commission which is a benefit administering agency 
having no policing, licensing, ratemaking, or regulatory functions. 

11. The complete record of each claim as well as a summary of all 
views expressed is furnished to the Board of Commissioners consid- 
ering it for final disposition. 


Part IV. Inspection or Recorps 


1. See answer to question 5 (a), part I of this questionnaire. 

2. No special categories of documents are required to be filed with 
the Commission other than claim application forms or miscellaneous 
evidentiary documents in support of claims. The latter may consist 
of birth, death and marriage certificates, deeds, wills, contracts, ledger 
extracts, receipts, etc. Sections 303, 304, and 305 of the International 
Claims Settlement Act of 1949, as amended, as well as section 7 of 
the War Claims Act of 1948, currently direct the Commission to 
receive and determine certain claims. 
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3. Generally none. However, the contrary is true with respect to 
persons having an interest, direct or indirect, in any specific claim. 

4. Maintenance of a public docket as well as a register of all secur- 
ities forming the basis of claims. 

5. The practice of the Commission is to post on its bulletin board 
all proposed decisions and other information of general interest to the 
claimants or the public. Information that may be of widespread, 
general interest is disseminated in press release form and by publica- 
tion in the Federal Register. See also 4 above. 

6. Maintenance of the above referred to docket. Moreover, in its 
semiannual reports the number of such claims is reported and the 
records of the Commission as to the identity of claimants and the 
nature and amount of their claims as well as the Commission’s decision 
thereon are treated as public records open to public inspection. 

Subsections 531.5 (c) and (d) of the Commission’s regulations (21 
F. R. 113, June 12, 1956) recite that notice of the issuance of proposed 
decisions, and other information of general interest shall be posted 
on the bulletin board of the Commission; that a copy of each proposed 
decision shall be available for public inspection at the office of the 
Commission. 

Subsection 531.5 (e) of the regulations (22 F. R. 16, January 24, 
1957) recites that public notice shall be promptly posted on the 
bulletin board of the filing of any objections to, or request for hearing 
on any proposed decision. 

7. Decisions or proposed decisions on claims, which are publicly 
posted and open for inspection, reflect the action taken by the Com- 
mission thereon which, in turn, results from a vote of Commission 
members at a regular Commission meeting. 

Each decision of the Commission is required to be by majority vote. 
(Sec. 4 (b) of the act, 22 U. S. C. 1623 (b), incorporated by virtue of 
sec. 318, 22 U. S. C. 1641 q.) Inasmuch as the Commission is com- 
posed of three members, a decision concurred in by any two members 
is sufficient to constitute the decision of the Commission. 

Generally, unanimous decisions of the Commission, which are avail- 
able for public inspection, will bear the names of all three Commis- 
sioners. However, there may be instances when a decision is unani- 
mous but bears merely the names of two Commissioners. Whenever 
any Commissioner dissents, this fact is generally indicated in the 
decision, and where a dissenting opinion is written, it too is available 
for public inspection. ad 

8. The Commission is not authorized to classify information under 
Executive Order 10501, however, matters in its possession classified 
by other agencies of the Government would not be disclosed. In 
addition, the Commission withholds documents the release of which 
infringes upon the right of privacy, or the public interest, or when for 
reasons of administrative feasibility the information cannot be made 
available: 

9. See 8 above. 


Part V. WorKLOAD AND STAFFING PATTERNS 


1. As of December 31, 1956, the last reporting period, the Com- 
mission had a backlog of 7,814 claims awaiting final disposition. A 
substantial reduction in this figure will be made by the end of the 
current reporting period on June 30, 1957. There is no backlog of 
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work as far as rulemaking is concerned since the Commission is not a 
rulemaking agency. 

2. By the very nature of the Commission’s functions it is not pos- 
sible precisely to list the steps and time consumed in the settlement 
of its claims. A good discussion of this subject is set forth under 
“Commission Procedures” beginning at page 4 of the fifth semiannual 
report of the Commission and continuing under “Status of Work” 
beginning at page 6 of the same publication. There are too many 
variable factors involved. Normally, it may take from 1 to 6 months 
or more for a claimant to perfect a claim. Other claims may be 
complete when filed. 

3. No records available other than overall progress reports in the 
Commission’s semiannual reports to the Congress. 

4. The Commission has made every effort to simplify its routine 
requirements through adoption of standardized forms, elimination of 
excessive routing and handling of folders, the holding of “‘class hear- 
ings” and similar measures. 

Additionally, the Commission has established panels to consider 
and resolve internally questions of law and policy affecting substantial 
numbers of claims. These panels prepare and issue opinions which 
serve as guides to the operating staff. Panel opinions are published 
in the semiannual reports to the Congress. This procedure has proved 
to be very successful in expediting the processing of claims. More- 
over, its regulations are under constant review for the purpose of 
expediting and simplifying procedures. 

5. No Commission personnel is engaged in rulemaking. The receipt, 
recording, development and issuance of awards is presently carried on 
by the three Commissioners and the following personnel: Legal, 33; 
administrative, 20; clerical, 60. 


Part VI. Untrormiry or ADMINISTRATIVE PROCEDURES 


1. Yes. 

2. As far as can be determined, efforts to make the Commission’s 
procedures uniform with procedures of other agencies having similar 
problems, past and present, have been successful. No unusual or 
difficult problems have been encountered. Published regulations have 
been amended and revised to this end. 

3. Specific statutory authority (title I and III, International Claims 
Settlement Act of 1949, as amended, 22 U.S. C. A. 1601 et seq. and 
the War Claims Act of 1948, as amended, 50 U.S. C. A. 2001 et seq.) 
govern matters of hearings, notification of decisions, attendance and 
testimony of witnesses, production of papers and documents, employ- 
ment of reporters, determination and allowance of attorneys’ fees, 
publication of time limit for filing claims, etc. The ultimate details 
by which these functions shall be carried out is not specified by statute. 
The Commission is authorized under each act to promulgate necessary 
regulations. 


Part VII. Ruites ror ApMIssION TO PRACTICE AND FOR AVOIDANCE 
or ConFruict OF INTERESTS 


1. Any claimant, at his election, may prepare and submit his claim, 
appear and discuss its merits and otherwise conduct all correspondence 
with the Commission without employing legal or other assistance. 
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Otherwise he may be represented by an attorney at law of his choice. 
Corporations, additionally, may be represented by any bona fide 
officer. There are no formalities under the Commission’s s regulations 
governing admission to practice before the Commission. As a general 
rule it is sufficient if the record discloses the name of the individual 
attorney at law, or corporate official acting in a representative capacity 
and clear authority in writing to act in behalf of the claimant. There 
is no continuous body of individual attorneys at law, no bar, so to 
to speak, with blanket authority to represent claimants. Such au- 
thority is on a claim by claim basis. All lawyers are recognized as 
long as they have been admitted to practice before the Supreme Court 
of the United States or the courts of any State, Territory, or the Dis- 
trict of Columbia and remain in good standing. 

2. Former employees of the United States are prohibited from repre- 
senting any claimant or from accepting employment in connection 
with any matter connected in any way with the prosecution of a claim 
before the Commission if such individual had ever considered or ac- 
quired personal knowledge of the claim during his employment with 
the Government. Former members or employ: ees of the Commission 
are barred from such activities within 2 years after such employment 
without prior approval. If he has considered or has acquired personal 
knowledge of the claim while employed with the Commission his 
application will be rejected. 

3. Yes. 

4. No difficulties or special problems have been encountered in these 
matters, 


Part VIII. Exemptions From THE ADMINISTRATIVE PROCEDURE AcT 


No precise determination has ever been made that the Com- 
mission, or any of its functions, are subject to the Administrative 
Procedure Act. Neither the War Claims Act of 1948, as amended, 
creating the War Claims Commission, nor Reorganization Plan No. 1 
of 1954, transferring functions of that Commission to the present 
Commission, made any reference to the Administrative Procedure Act. 
On the other hand, the International Claims Settlement Act of 1949, 
as amended, creating within the Department of State the International 
Claims Commission whose functions were also transferred to the new 
Commission by such reorganization plan, provided in section 4 (j) 
that the International Claims Commission ‘‘shall comply with the pro- 
visions of the Administrative Procedure Act of 1946 except as other- 
wise provided in this title,” meaning title I of such act. 

There are no specific exceptions in the International Claims Settle- 
ment Act placing the former International Claims Commission or any 
of its functions beyond reach of the Administrative Procedure Act. 
Nonetheless the procedures of the Commission laid down in the 
International Claims Settlement Act as to regulations, delegation of 
functions, conducting hearings, insuance of subpenas, taking of testi- 
mony of witnesses or - depositions, notice of claim filing period, notifica- 
tion to claimants of action taken on claims, and similar details i in the 
settlement of authorized claims, follow closely related provisions of the 
Administrative Procedure Act. To this extent the International 
Claims Settlement Act does ‘‘otherwise specifically provide” for pro- 
cedures of this nature. Judicial review of the Commission’s decisions 
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on claims, is, however, expressly precluded by sections 4 (h) and 314 of 
the International Claims Settlement Act of 1949, as amended, and 
section 11 of the War Claims Act of 1948, as amended. 

In any event, it is believed, ald the Commission has been advised 
by its General Counsel after careful study of the matter, that the basic 
purposes of the Administrative Procedure Act in protecting the 
interests of claimants and in obtaining uniformity in Federal agency 
procedures, are fully satisfied by the Commission’s procedures. 
Further it appears that its functions, as an administrative claims 
agency and not a regulatory, investigative or rulemaking body, and 
whose functions expire within a fixed period of time, are not within the 
scope or purview of that act. 

2. See answer to question 1, above. 


IX. Court Decisions AFrFrecTING AGENCY FUNCTIONS 


Major court decisions affecting procedural functions of the Com- 
mission are: 

DeVegvar v. Gillilland, et al. (U. S. C. A. for D. C., December 22, 
1955, No. 12791; 228 F. 2d 640; certiorari denied, 350 U.S. 994). 

Dayton v. Gillilland, et al. (U.S. C. A. for D. C. February 14, 1957, 
No. 13340; 242 F. 2d 227). Certiorari pending (May 29, 1957). 

Haas v. Gillilland, et al. (U.S. C. A. for D. C., May 16, 1957, No. 
13728; F. 2d a 

1. Jurisdiction or authority to reconsider or modify a previous 
claim decision after expiration of the statutory period prescribed for 
the final settlement of claims of the same class. 

2. Copies of the court’s decisions in each of the above cases are 
available in the committee files. 

3. None. 




















[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(General Accounting Office) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the General Accounting Office) 


NovEMBER 19, 1956. 
Mr. JoseEPH CAMPBELL, 
Comptroller General of the United States, 
Washington 25, D. C. 

Dear Mr. Camesety: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Op- 
erations is undertaking a survey and study of administrative organ- 
ization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I: Rulemaking, December 20, 1956; sec- 
tion IL: Adjudication, January 15, 1957; remaining sections, February 
15,1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiu1am L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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GENERAL ACCOUNTING OFFICE 


Answer of the Comptroller General of the United States to ques- 
tionnaire on administrative organization, procedure and practice 
submitted by the Executive and Legislative Reorganization Sub- 
committee of the House Government Operations Committee 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., January 3, 1957. 
B-129874 
Hon. Wiiu1aM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Dear Mr. CuatrmMan: Further reference is made to your letter of 
November 19, 1956, requesting replies to numerous questions pertain- 
ing to the General Accounting Office, to be used by your committee 
in its survey and study of administrative organization, procedure, and 
practice in the Federal agencies. The questionnaire is broken down 
under the following sections: (1) Rulemaking, (2) Adjudication, (3) 
Separation of Functions, (4) Inspection of Records, (5) Workload 
and Staffing Patterns, (6) Uniformity of Administrative Procedure 
(7) Rules for Admission to Practice and for Avoidance of Conflict o 
Interests, (8) Exemptions From the Administrative Procedure Act, 
and (9) Court Decisions A ffecting Agency Functions. 

For the most part, the questions propounded appear to relate pri- 
marily to those agencies whose functions fall within the purview of 
the Administrative Procedure Act; and since we have always taken 
the view that the General Accounting Office is not to be regarded in 
this classification, we are taking the occasion, in the first instance, of 
furnishing you a brief narrative report concerning our organization 
and functions. This we feel to be the more informative approach 
since, in our opinion, many of the questions presented are not appli- 
cable to the functions of this Office. 

As you know, the General Accounting Office is the agency of Con- 
gress to check on the financial transactions of the Government. It 
was set up by the Budget and Accounting Act of 1921 as an arm of 
the Congress and has since been a part of the legislative branch of 
the Government, as was emphasized by the Congress in the 1945 Re- 
organization Act and again in the 1949 Reorganization Act. Statutes 
enacted subsequent to 1921, principally the Government Corporation 
Control Act, the Post Office Department Financial Control Act of 
1950, and the Budget and Accounting Procedures Act of 1950 have 
added to the powers and duties of the Office. The responsibilities 
given to the Comptroller General and the General Accounting Office 
by the 1921 act and by subsequent legislation include the making of 
independent audits and investigations of financial transactions; pre- 
scribing principles, standards, and related requirements for account- 
ing to be observed by the executive agencies; settling of claims by and 
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against the United States; rendering decisions pertaining to Gov- 
ernment fiscal matters; and reporting to the Congress the results of 
its work, including recommendations to further the effectiveness of 
Government financial operations and to bring about economy and 
efficiency in Government operations. 

In those agencies which operate under the Administrative Procedure 
Act their functions primarily are those of administrative tribunals in 
administering statutes affecting the members of the general public by 
the exercise of their authority to grant licenses, permits, and other 
privileges, or to impose certain penalties or sanctions. But the Gen- 
eral Accounting Office is in no sense a regulatory body, since it does 
not undertake to regulate private business or restrict the exercise of 
private rights. Therefore, the functions and procedural methods of 
this Office are believed to be different from the practices of those 
agencies which operate as administrative tribunals. 

So far as concerns those questions pertaining to the rulemaking 
process, the regulations issued by the General Accounting Office are 
not concerned with prescribing the limits of permissible conduct of the 
public generally or with the periodic modification of such limits. Such 
regulations deal solely with the internal functions of the Government 
in matters relating to the accounting for appropriated moneys, and, 
such being the case, there has been no occasion for the application of 
the procedures embodied in the Administrative Procedure Act. 

With respect to adjudication predicated upon formal hearings, there 
has been no reason for us to believe that the conduct of hearings would 
result in a more expeditious, efficient, or equitable disposition of the 
work of this Office. On the contrary, it has been our view that such 
procedures with respect to the settlement of claims for and against the 
United States would occasion additional expense, confusion, and delay 
without compensating benefits either to claimants or to the Govern- 
ment. Thus, under existing procedure of the General Accounting 
Office—which has been in effect for a considerable number of years— 
when a claim is settled, the claimant is notified promptly of the action 
taken and the reasons therefor. If the claimant is dissatisfied with 
the action taken, he may request a review of the case, and upon receipt 
of such request the entire matter is reviewed and a decision rendered 
thereon by the Comptroller General. The employees who participate 
in the study and preparation of the claim for the Comptroller Gen- 
eral’s consideration are not the same as those who considered and acted 
upon the claim when originally settled. And in this connection it 
might be stated that a settlement of claim by this Office is on the basis 
of the written record. For this reason no special provision is made 
for oral hearings or arguments before any board or official of the Office. 
However, claimants, or their agents or attorneys, are at liberty to 
confer with representatives of the General Accounting Office who are 
available for furnishing information as to the status of claims, office 
procedures, substantive claim requirements, and the like. The sub- 
stance of any oral argument which a claimant may desire to present 
is, however, required to be reduced to writing, in order that it may be 
made a part of the record and receive full consideration at the time of 
settlement of the claim. 

As a general proposition, we have been of the view that no real 
need exists in connection with claims considered by this Office for 
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taking oral testimony, cross-examining witnesses, and maintaining 
stenographic reports because the facts usually are not in dispute. 
Consequently, regardless of whether the present expeditious and in- 
expensive procedure be followed or whether there be followed the 
elaborate and time-consuming procedure of a formal hearing, there 
would generally remain only the application of established legal 
principles to the agreed facts. Obviously, therefore, upon such 
agreed facts there would be no compensating advantage over the pres- 
ent procedure in having a hearing examiner apply the law thereto, 
since the decision would be subject to approval, disapproval, or modi- 
fication by the Comptroller General. 

In addition to the above, it should be emphasized that the author- 
ity in the General Accounting Office to settle claims and demands for 
and against the United States is neither exclusive nor final. In the 
vast majority of cases persons having claims cognizable by this Office 
may present them to the Court of Claims or the United States dis- 
trict court before, during, or after consideration here; provided, of 
course, that they do so during the period of limitations fixed by stat- 
ute, wherein the law and the facts are determined de novo. There- 
fore, if any dispute with a claimant does exist respecting essential 
facts, or if for any reason a claimant is dissatisfied with the action 
of the General Accounting Office and desires a formal hearing in the 
matter with an opportunity to present oral evidence, and to examine 
and cross-examine witnesses, he has an adequate remedy under exist- 
ing law in those forums mentioned above, and is not prejudiced by 
any action taken here. In our opinion the procedure thus prevailing 
is free from technicalities and formal rules and, regardless of the 
amount involved or the financial status of the claimant, he is per- 
mitted without expenditure of funds for counsel or witnesses to have 
his claim considered on the written record in a manner at least in the 
first instance less formal than ordinarily prevails in the courts. 

For your information, there is enclosed a copy of our annual report 
for the fiscal year ending June 30, 1956, which sets forth in con- 
siderable detail the operations of the Office, including data as to re- 
ports issued, claims settled, workload, collections, and other statistics 
pertaining to our activities. (The report is on file with the com- 
mittee.) Furthermore, in an informal conversation with a mem- 
ber of your staff, it was understood and agreed that should further 
details \ desired, we shall be pleased to cooperate in this connection 
to the fullest extent. 

Sincerely yours, 


JosEPH CAMPBELL, 
Comptroller General of the United States. 














[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANI- 
ZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11B—INDEPENDENT AGENCIES 
(General Services Administration) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the General Services Administration) 


NoOvEMBER 19, 1956. 
Mr. Frankuin G. FLoere, 
Administrator, General Services Administration, 
Washington, D. C. 

Dear Mr. Fioere: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organization, 
procedure, and practice in the Federal agencies. We are enclosing a 
questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section 1, Rulemaking, December 20, 1956; Section II, 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wituram L. Dawson, Chairman. 


(See p. 1341 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 


1573 


95899—57—pt. 11b——_16 














GENERAL SERVICES ADMINISTRATION 


Answer of the General Services Administration to questionnaire on 
administrative organization, procedure, and practice submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., April 26, 1957. 
Hon. Wiri1amM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuatrMan: This is in reply to your letters of November 
19, 27, 1956, and April 16, 1957, requesting answers of the General 
Services Administration to the questionnaire on administrative or- 
ganization, procedure, and practice. We are attaching 12 copies of 
our answer as you requested. 

In preparing our answers we observed the definition of “rulemaking” 
as set forth in the “introductory note” to the questionnaire. While 
the General Services Administration does not have legislative or quasi- 
legislative responsibility that is consonant with this definition, we 
have nevertheless attempted to answer the questions as completely 
as possible though our functions are primarily those of procurement 
and management. 

For the committee’s further information we are enclosing the repre- 
sentative copies of GSA regulations, ciruclars and proc edures as re- 
quested by the “rulemaking”’ section of the questionnaire. 

Sincerely yours, 
FRANKLIN G. FLoEtrre, Administrator. 


I. RuLEMAKING 


General Services Administration exercises rulemaking authority 
in the fields of: real-property management concerned with the con- 
struction, protection, leasing, and utilization of property and the 
disposal of surplus real property; personal-property management, 
ichoditie contracting, warehousing, and disposal of surplus personal 
property ; strategic and critical materials stockpiling and the expansion 
of productive capital and supply of metals, mmerals, and other mate- 
rial for defense purposes. 

(a) Public Law 566, 80th Congress, approved June 1, 1948 (40 
U. S. C. 318) authorizes the appointment of special policemen to 
protect property under the jurisdiction of the Administration and 
the promulgation of rules and regulations for the government of 
property under its charge and control. Section 202 ‘of the Federal 
Property and Administrative Services Act of 1949 (40 U.S. C. 483) 
governs the utilization phases. In connection with the management 
aspects, under the sbitefled Randolph-Sheppard Act, Public Law 732, 
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74th Congress, approved June 20, 1936, as amended (20 U.S. C. 107), 
authority is granted to prescribe regulations designed to assure pref- 
erence to blind persons in the operation of vending stands in property 
under the control of the Administration for purposes of maintenance, 
operation, and protection. The act of August 27, 1935 (40 U.S. C. 
304d) authorizes the issuance of regulations governing the rental of 
space and the assignment and reassignment thereof. Section 602 (b) 
(1) of the Federal Property and Administrative Services Act (63 
Stat. 401, as amended by 64. Stat. 583 and 64 Stat. 590) authorized 
the issuance of standard contract forms which include the construc- 
tion contract and lease forms. Section 203 of the Federal Property 
and Administrative Services Act (40 U. S. C. 484) authorizes the 
prescribing of regulations concerning the disposal of surplus real and 
personal property. Section 201 of title II and almost all of title III 
of the Federal Property and Administrative Services Act of 1949: 
Section 201 deals with prescribing policies and methods of procure- 
ment and supply of personal property and nonpersonal services, 
including related functions such as contracting, inspection, storage, 
issue and property identification and classification, and the actual 
procurement and supply of personal property and nonpersonal serv- 
ices. Title III deals with procurement procedure, including appli- 
cation and procurement methods, requirements of advertised and 
negotiated contracts, advance payments, administrative determina- 
tions and delegations, ete. Section 205 (c) of the Federal Property 
and Administrative Services Act of 1949, as amended (40 U.S. C. 
486 (c)), authority to the Administrator of General Services to pre- 
scribe such regulations as he deems necessary to effectuate his func- 
tions under said act. Section 6 (a) of the Strategic and Critical 
Materials Stock Piling Act (50 U. S. C. 98e (a)), authority to issue 
regulations providing for the transfer to the national stockpile of 
strategic and critical materials owned or contracted for by any 
agency of the United States when determined by such agency to be 
surplus to its needs and responsibilities. Section 704 of the Defense 
Production Act of 1950, as amended (50 U. S. C. App. 2159), and 
Executive Order 10480 dated August 14, 1953, as amended, authority 
to make such rules, regulations, and orders as are deemed necessary 
or appropriate to carry out the provisions of said act administered 
by GSA. Section 4 (a) of the Abaca Production Act of 1950 (50 
U.S. C. 543 (a)), and Executive Order 10539 dated June 22, 1954, 
as amended, authority to issue rules and regulations deemed necessary 
or appropriate to carry out the provisions of said act. Section 4 of 
the Domestic Tungsten, Asbestos, Fluorspar and Columbium- 
Tantalum Production and Purchase Act of 1956 (50 U. S. C. App. 
2193), and delegation of authority from the Secretary of the Interior 
to the Administrator of General Services dated July 31, 1956 (21 
F. R. 5872), authority to establish and promulgate such regulations 
as may be necessary to carry out the purposes of said act. Under 
the delegation the regulations must have the concurrence of the 
Secretary of the Interior. Title II of the First War Powers Act, 1941, 
as amended (50 U.S. C. App. 611), and Executive Order 10227 dated 
March 26, 1951. Subject to the limitations contained in part I of 
Executive Order 10210 dated February 2, 1951, authority to pre- 
scribe_regulations covering the exercise by GSA of the authority to 
enter int6 contracts or into amendments or modifications of contracts 
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and to make advance, progress and other payments thereon without 
regard to the provisions of law relating to the making, performance, 
amendment or modification of contracts when such action would 
facilitate the national defense. 

(b) The Administrator of General Services, except in the following 
instances: 

Title 50, United States Code, appendix 2159: The President; dele- 
gation to the Administrator of General Services as contained in the 
executive order cited. 

Title 50, United States Code, section 543 (a): The President; 
authority delegated to the Administrator of General Services by the 
Executive order cited. 

Title 50, United States Code, appendix 2193: The Secretary of the 
Interior; authority to the Administrator of General Services delegated 
by delegation cited. Under the delegation the regulations must have 
the concurrence of the Secretary of the Interior. 

Title 50, United States Code, appendix 611: The President; author- 
ity delegated to the Administrator of General Services by the Execu- 
tive order cited. 

(c) The Commissioners, Public Buildings Service, Federal Supply 
Service and Defense Materials Service, and the Archivist with author- 
ity to redelegate, except where expressly prohibited by law or regula- 
tion, to others under his jurisdiction. 

2. All of the authorizing statutes are general rather than specific. 
The statutes set forth in 1. (a) above authorize the Administrator of 
General Services to prescribe such regulations as he deems necessary 
to effectuate the functions assigned. 

3. I. Procedural rules—(a) Data obtained from past operational 
experience, formal and informal contact with other Federal Govern- 
ment agencies, congressional and Presidential expressions of policy, 
relations with individual suppliers, as well as entire segments of in- 
dustry, including trade associations, changes in economic conditions, 
and legislative action, Government and trade publications, legisla- 
tive histories of applicable statutes and reports of congressional hear- 
ings. 

(b) Notice is given to interested persons through furnishing of ap- 
plicable regulations in individual cases, advance discussions and con- 
ferences with individual suppliers, supplier groups and segments of 
industry as well as specific notice of any conference or hearmg affect- 
ing the rights or relations with the Government and any particular 
person or party and circularization of drafts and proposed rules to 
other Government agencies for comment. 

(c) Public participation is limited to the extent of notices furnished 
under (b) above. 

(d) In some cases a brief statement and in some a basic explanation 
is contained in the transmittal letter. 

(e) Publication in the Federal Register, or if not published, copies 
available upon request to all interested parties or prospective con- 
tractors and, in addition, posting in conspicuous places with respect 
to the rules and regulations governing property. 

II. Substantive rules—To the extent such rules are in existence, 
comments under I above apply. 

III. General statement of policy —Same as I above, except that they 
are not applicable to the Defense Materials Service. 
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IV. Interpretative rules—Not applicable (except in the Federal 
Supply Service for which the answers are the same as in I above). 

V. Statements of the general course and method by which functions are 
channeled and determined.—(a) Applicable statutes, Executive orders 
and regulations. 

(6) No notice. 

(c) Not applicable. 

(d) Not applicable. 

(e) Publication in Federal Register or the United States Govern- 
ment Organizational Manual. 

VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files.—Rules 
published in title 44, Code of Federal Regulations, subchapter A, 
parts I-IV. 

VII. Rules relating to public property, including the use and dis- 
position of land.—(a) Same as I (a) above. 

(6) Same as I (6) above. 

(c) Same as I (c) above except that this procedure is not applicable 
to Federal Supply Service. 

(d) Same as I (d) above. 

(e) Same as I (e) above, except that the Defense Materials Service 
also provides written notice to the President of the Senate, Speaker 
of the House, and the chairman of the Armed Services Committees of 
each House of Congress. 

VIII. Rules relating to the making of loans to public or prwate 
parties —Not applicable to General Services Administration. 

IX. Rules relating to the making of grants of publie funds to private 
and public parties for rehabilitation, educational, and other purposes.— 
Pursuant to Public Law 648, 79th Congress, approved August 7, 1946 
(60 Stat. 896), as amended, the Administrator of General Services is 
authorized, among other things, to make grants for hospital facilities 
to private agencies in the District of Columbia. No general rules or 
regulations have been prescribed under this authorization aside from 
the terms and conditions incorporated in the individual grant 
agreements. 

X. Rules or instructions relating to standards for negotiation of and 
the grant of contracts —Same as I above. 

XI. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereof —(a)Defense Mate- 
rials Service is presently preparing a manual covering the making of 
contracts. It is expected that the manual will be similar in part at 
least to the Federal Supply Manual. Such data as is required will be 
available from Defense Materials Service files and from legislative 
histories of applicable statutes, Comptroller General decisions, opin- 
ions of the Attorney General, and court decisions. It is not con- 
templated that there will be notice, hearing, or statement of reasons 
for the rules adopted. It is contemplated that some of the material 
may be published in the Federal Register and that copies of the manual 
or pertinent parts thereof will be available upon request. 

(6) Same as I (6) above, as well as circularization of drafts of 
manual material among regional offices for review and comment. 

(c) Same as I (c) above. See XI (a) for remarks regarding Defense 
Materials Service. 
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(d) Same as I (d) above. See XI for remarks regarding Defense 
Materials Service. 

(e) Same as I (e) above. See XI (a) for remarks regarding Defense 
Materials Service. 

XIT. Rules of practice —Not applicable. 

AXITI. Rules relating to agency management, organization, and per- 
sonnel—(a) Same as I (a) above, to extent necessary or desirable. 

(6) Internal and external agency discussion and clearance with 
interested and appropriate Government officials. 

(c) Not applicable. 

(d) Not applicable. 

(e) Organization and management information made available 
through the United States Organization Manual, internal GSA 
manuals and issuances, GSA regulations on property and records 
management. (See Federal Register publications, sec. [V—2.) 

4. None. 

5. Not applicable. 

6. (a) Yes; in connection with standard contract forms. This 
procedure is considered desirable from the standpoint of obtaining 
the views of the public with respect to the individual contractural 
provisions of the form in the interests of obviating later protests and 
misinterpretations and, to the extent possible and not inimicable to 


the Government’s interest, the incorporation of clauses of mutual 
benefit. 


(6b) None. 

7. The rule requiring the disposal of surplus property pursuant to 
public advertising is occasionally suspended and a negotiated disposal 
authorized to avoid inequity and hardship. The suspension is 
effected on an ad hoc basis upon application of prospective pur- 
chasers. For example, a former owner, seeking reacquisition of a 
severed portion of his original holding in order to restore the economic 
utility of the entire unit. 

8. No formal procedures exist, but any interested person may peti- 
tion for the issuance of amendments or review of rules. No statistics 
are available with respect to the latter portion of question. 

9. (a2) No statistics available for determining proportion. However, 
programs under the authority of the Strategic and Critical Materials 
Stockpiling Act, the Defense Production Act of 1950, the Abaca Pro- 
duction Act of 1950, and the National Industrial Reserve Act are for 
defense purposes. Disposal of strategic and critical materials no 
longer needed for the national stockpile involve foreign affairs func- 
tions of the United States. A considerable portion of FSS procure- 
ment functions apply to common use civilian items required by the 
military, naval, and foreign affairs function of the United States. 

(b) No statistics available. 

(c) There is no statutory basis for the foregoing classification. 
Practically all rules of GSA involve public property, benefits and 
contracts. We do not regard public participation in (a), (6), and 
(c) of question 9 as desirable beyond that accorded by current operat- 
ing procedures of the Public Buildings Service and the Federal Supply 
Service as heretofore indicated. Public participation in the manage- 
ment property and contracts would be so complicated and cumber- 
some as to seriously impede and delay the efficient and economical 
conduct of the Government business. To some extent advisory 
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groups are used in formulating such rules for the reason that they 
afford the Government expert advice on business and technical 
matters affecting the procurement function and real property manage- 
ment. With regard to Defense Materials Service we regard public 
participation in these matters as desirable to the extent that it is 
practicable. The advice of industry advisory committees is obtained 
in connection with the rotation of strategic and critical materials; the 
program is large and consequently has a definite impact upon indus- 
try. Such advice is also obtained in connection with disposals of 
strategic and critical materials for the national stockpile for the pur- 
pose of assisting GSA in complying with the requirement of the 
Stockpile Act that the plan and date of disposition shall be fixed with 
due regard to the protection of producers, processors and consumers 
against avoidable disruption of their usual markets. 

10. (a) No. 

(6) Not applicable. 

11. Except for disposals of material from the national stockpile (in 
which case sales may not be made prior to 6 months after publication 
of the rule in the Federal Register), 11 (a) and (6) are not applicable 
to the type of rules herein considered with respect to GSA operations. 
Normally all such rules are made effective as of the date of their 
issuance. 

12. GSA has no such statutory authority. 

13. All pertinent issuances published during the years 1955 and 1956 
are published as GSA regulations and GSA circulars. It is impractical 
to attempt to segregate these issuances by classes or groups. 

14. (a) Yes, except with respect to section 207 of the Federal Prop- 
erty and Administrative Services Act dealing with the referra] to the 
Department of Justice for antitrust advice with respect to certain 
proposed sales of surplus property. 

(6) Numerous problems of interpretation of the sections of the 
Federal Property and Administrative Services Act and the other 
statutes set forth in the reply to question 1 (a) are encountered in 
daily operation. For example, section 211 provides that the general 
supply fund shall be available for use in paying all elements of cost in 
connection with the motor-pool operation. Varying interpretations 
of what constitutes all elements of cost in this regard have been 
encountered. Similarly, as indicated in (a) above, interpretations 
have been called for with respect to section 207 necessitating legis- 
lative clarification. However, under the rules governing statutory 
construction and by reference to the legislative history, logical inter- 
pretations can generally be made without resort to amendatory 
language except as mentioned in (a) immediately above. 

(ec) No. 

(d) Public Law 566: 

The Administrator of General Services or officials of General Services Adminis- 
tration duly authorized by him are authorized to make all needful rules and regu- 
lations for the government of the Federal property under their charge and control, 
and to annex to such rules and regulations such reasonable penalties, within the 
limits prescribed in section; of this act, as will insure their enforcement. 

Section 202 of the Federal Property and Administrative Services 
Act: 

(a) * * * the Administrator shall prescribe policies and methods to promote 
the maximum utilization of excess property by executive agencies, and he shall 
provide for the transfer of excess properties * * *, 
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(b) Each executive agency shall (1) maintain adequate inventory controls and 
accountability systems for the property under its control, (2) continuously survey 
property under its control to determine which is excess property, and promptly 
report such property to the Administrator, (3) perform the care and handling of 
such excess property, and (4) transfer or dispose of such property as promptly as 
possible in accordance with authority delegated and regulations prescribed by the 
Administrator. 

Section 203 of the Federal Property and Administrative Services 
Act (disposal of surplus property): 

(j) (1) Under such regulations as he may prescribe, the Administrator “is au- 
thorized in his discretion to donate without cost * * *. 

(1) Under such regulations as he may prescribe, the Administrator is authorized 
to donate to the American National Red Cross * * * 

Act of August 27, 1935 (leasing and assignment): 


The Administrator of General Services is authorized to make such regulations 
as may be necessary to carry out the provisions of this Act. 

In connection with property management, section 201 (a) of the 
Federal Property and Administrative Services Act provides that the 
Administrator shall to the extent that he determines that so doing is 
advantageous to the Government in terms of economy, efficiency or 
service and with due regard to the programs of the agencies concerned, 
prescribe policies and methods of procurement and supply of per- 
sonal property and nonpersoual services, etc. Similar discretion is 
also inherent in sections 201 (b) and (c), 202 (a), 202 (h), 203 (a), 
(b), Cc), Ce), (f), (@), G), (le), (0), (mm), 205 (e), (a), (e), (f) and. (g), 
206 (a) and (b), 209 (a), (b), (f) and (g), 211 (b), (d), (h), (i), and (k) 
302 (a), (c) and (d), 303 (b), 304 (b), 305 (a), 307 (a), 402, 403, 
404 (b). 

With respect to the disposal of material no longer needed for the 

national stockpile, section 3 (e) of the Strategic and Critical Materials 
Stock Piling Act provides that— 
The plan and date of disposition shall be fixed with due regard to the protection 
of the United States against avoidable loss on the sale or transfer of the material 
to be released and the protection of producers, processors, and consumers against 
avoidable disruption of their usual markets. 

(e) No. 

(f) Amendment to section 207 of the Federal Property and Admin- 
istrative Services Act embodying clarifications in the text of the law 
has been prepared by GSA and submitted to the Bureau of the Budget 
for clearance prior to submission to Congress. 


Il. ApsJUDICATION 


1. In accordance with the authority vested in him by the Federal 
Property and Administrative Services Act of 1949, as amended, the 
Administrator, GSA, has, by administrative order, established a Board 
of Review to review matters involving policy, contracts, controversies, 
disputes, etc. Itis questionable as to whether or not the Board, acting 
on behalf of the Administrator, exercises any judicial or quasi-judicial 
powers. 

2. The authority for the performance of the functions performed by 
the Board is the Federal Property and Administrative Services Act of 
1949, as amended. Section 106 thereof authorizes the Administrator 
to provide for the effective accomplishment of the functions transferred 
to or vested in him by the act. 
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3. Sections i, li, ili, v, and vi are not applicable to the work of the 
Board of Review. Section iv is applicable to the work of the Board, 
insofar as it relates to the disposal of surplus real property. The 
Board considers disputes between the Public Buildings Service and the 
Department of Health, Education, and Welfare. The Board is, of 
course, concerned with matters relating to contract disputes under 
section vii. Under both section iv and section vii, the procedure is 
the same. Subsections (b), (c), (d), (e), (f), (g), (j), (k), are not 
applicable to the work of the Board of Review. 

Appeals are handled by the Board in accordance with Board of 
Review appeal procedure (available in the committee’s files). The 
proceeding always arises through a notice of appeal by a contractor. 
After receipt of the notice to appeal, the Board notifies the interested 
service and establishes a date for a hearing at least 15 days after the 
receipt of the notice of appeal. Appeals may be submitted without 
a hearing. The appeal may be withdrawn, and the proceedings 
dismissed at any time by request of the appellant. The appeal may 
be discontinued or dismissed by reason of agency action. 

4. There are no statutory provisions relating to the adjudication 
function of the Board of Review with respect to notice, hearing, and 
record of the hearing. 

5. The parties involved in an appeal before the Board of Review 
may submit briefs or memorandums of law—either before or 
subsequent to hearings before the Board. Oral submissions may be 
made at hearings before the Board. The Board makes recommenda- 
tions to the Administrator as to the decision which to is be made. 
The Administrator’s decision may be appealed by either party on the 
basis of the submission of evidence not previously considered by the 
Board in making its recommendation to the Administrator. 

6. Although not required by statute to do so, full adjudication of 
disputed administrative actions is given by GSA through the medium 
of the Board of Review. Public participation in the hearings before 
the Board is unnecessary, since the matters considered are not of 
general public interest. 

7. The decisions of the Administrator, based on the recommen- 
dations of the Board, are modified, amended, repealed, or suspended 
only on the basis of the consideration of a reappeal based on evidence 
not previously considered. 

8. Any interested person may appeal to the Administrator in 
accordance with the procedure outlined in the Board of Review 
appeal procedure. This consists of notification that an appeal is 
intended—in writing to the Administrator—together with the identifi- 
cation of the matter involved. The Board of Review received appeals 
and made adjudications in the calendar years 1955 and 1956, as 
follows: 





Year Appeals Adjudiea- 
received tions 








Danie toh ein dice nmin ale alee teninier pila peonen abate aeaiind i acaeaah eaten ae aa 58 42 
I tied tiarlctnia toesianae ae ae litle ceiciapenionatiean a catn bakes kinndaie neha 42 28 


9. All adjudications made involved contracts. There is no statu- 
tory basis for the classification. 
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10. All reports of the Board of Review contain a statement that the 
recommendation is based upon a consideration of all facts and records 
made available to the Board, the testimony at hearings, and the argu- 
ments developed at hearings and in briefs. The statement of facts 
and the summary of the argument set forth in the Board’s report 
include all submissions. The rules of procedure do not designate the 
type of submission considered as relevant. 

11. (a) Contract appeals handled by the Board of Review are 
subject to a subsequent trial of the law and the facts de novo in any 
court. 

(6) Most of the appeals handled by the Board of Review concern 
the disputes clause in the contract which makes findings of fact final 
and conclusive. The decisions of the Administrator based on the 
recommendations of the Board are affected by Public Law 356, 83d 
Congress, 2d session, approved May 11, 1954, which provides that a 
decision on a dispute shall be final and conclusive unless the same is 
fraudulent or capricious or arbitrary or so grossly erroneous as neces- 
sarily to imply bad faith, or is not supported by substantial evidence. 

The answer to question (f) is the same. 

The other sections of this question are not applicable to the work of 
the Board of Review. 

12. Allof the adjudications in which the Board of Review is involved 
relate to contracts. 

13. All of the adjudications in which the Board of Review is involved 
are not required by statute to be determined on the record after 
opportunity for agency hearing. However, they are all determined in 
this manner. 

14. Not applicable. 

15. There are no instances where interested parties are not given 
the opportunity for the submission and consideration of facts, argu- 
ments, ete. 

16. (a) The rules of the Board provide that recognition is given to 
the right of persons to be represented by an attorney. 

(b) Where it is known that an attorney represents an appellant, all 
notices and dealings are with the attorney. 

17. Not applicable. 

18. Not applicable. 

19. Not applicable. 

20. Not applicable. 

21. None. 

22. All of the adjudications handled by the Board of Review relate 
to matters to be decided in the particular case. The Board follows 
case precedent in deciding such matters. 

23. The Board of Review does not have trial examiners. 

24. Forty-five decisions made in 1954; 42 decisions made in 1955; 
22 decisions made in the first 9 months of 1956. 

25. Thirty-eight hearings conducted in 1954; 49 hearings conducted 
in 1955; 34 hearings conducted in the first 9 months of 1956. 

26. Not applicable. 

27. Four months. 

28. Not applicable. 

29. Not applicable. 

30. (a) Forty. 

(6) Four months. 
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(c) Twenty-two. 
@) Forty percent granted in whole or in part; 60 percent denied. 

. In all cases the doctrine of stare decisis is followed. 

The decisions of the Administrator are made available to inter- 
fe parties by the Administrator by letter accompanied by a copy 
of the report of the Board of Review containing statement of facts 
and findings forming the basis for its recommendation. 


III. SepaRATION oF FUNCTIONS 
(A) EXECUTIVE (ADMINISTRATIVE) 
Answer to question 1 


Procurement procedure: Title III of the Federal ae and 
dediadebuacuties Services Act of 1949, as amended (41 U.S. C. 251 
et seq.). 

2. In accordance with applicable directives of the Director of the 
Office of Defense Mobilization, to provide for the purchase, storage, 
security, maintenance, refining, processing, and rotation of strategic 
and critical materials for the national stockpile; to dispose of such 
materials when no longer needed for the stockpile; to sell or otherwise 
dispose of materials released from the stockpile for defense purposes; 
to cooperate in determining the materials which are strategic and 
critical and the quality and quantity required; and to accept transfers 
from owning agencies of surplus strategic and critical materials. 
ee and Critical Materials Stock Piling Act (50 U.S. C. 98-98h). 

In accordance with programs certified by the Director of the 
Office of Defense Mobilization, to purchase and make commitments 
to purchase metals, minerals, and other materialsf or Government use 
or resale; to determine the quantities, terms, and conditions, including 
advance payments, and periods of such purchases, commitments to 
eae and sales; to transport and store and have processed and 
refined any materials so procured; to provide for the installation of 
additional equipment, facilities, processes, or improvements to plants, 
factories, and other industrial facilities owned by the United States 
Government; and to provide for the installation of Government- 
owned equipment in plants, factories, and other industrial facilities 
owned by private persons. Defense Production Act of 1950, as 
amended (50 U.S. C. App. 2061 et seq.) and Executive Order 10480, 
dated August 14, 1953, as amended. 

4. In accordance with programs certified by the Director of the 
Office of Defense Mobilization, to purchase or contract for the pur- 
chase of material for the supplemental stockpile pursuant to the 
Agricultural Trade Development and Assistance Act of 1954, as 
amended (7 U. S. C. 1691 et seq.), Executive Order 10560, dated 
September 9, 1954, and Delegation of Authority from the Director 
of the Office of Defense Mobilization dated November 17, 1954 (DMO 
V-+4, 32A C.F. R., ch. I). 

5. To provide for the ahr ng and sale of Western Hemisphere 
abaca; to acquire property for the purposes of said program and to 
dispose of property held for the purposes of said program when such 
property is no longer needed. Abaca Production Act of 1950 (50 
U . 5. C. 541 et seq.) and Executive Order 10539 dated June 22, 1954, 
as amended. 
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To accept offers and perform all necessary services, including the 
waiias of contracts incident to the purchase, handling, transportation, 
and storage of domestic tungsten, asbestos, fluorspar, and columbium- 
tantalum and to hold and dispose of such ores and concentrates. 
The Domestic Tungsten, Asbestos, Fluorspar and Columbium-Tan- 
talum Production and Purchase Act of 1956 (50 U.S. C. App. 2191 
et seq.), and Delegation of Authority from the Secretary of the 
Interior dated July 31, 1956 (21 F. R. 5872). 

As directed by the Secretary of Defense, to accept the transfer 
of and to provide for the transportation, handling, care, storage, 
protection, maintenance, utilization, repair, restoration, renovation, 
lending, leasing, and disposition of excess machine tools and industrial 
manufacturing equipment (except such tools and equipment as are 
part of an industrial plant). Industrial Reserve Act of 1948 (50 
U.S. ©. 451 et seq.). 

To enter into contracts or into amendments or modifications of 
contrects and to make advance, progress, and other payments thereon 
without regard to the provisions of law relating to the making, per- 
formence, amendment, or modification of contracts whenever such 
action is deemed to facilitate the national defense. Title II of the 
First War Powers Act, 1941, as amended (50 U.S. C. App. 611), and 
Executive Order 10227. 

To determine whether the price of materials of domestic origin 
is unreasonable as compared with the price of foreign materials; to 
determine whether the purchase of materials of domestic origin as 
compared with materials of foreign origin is inconsistent with the 
public interest; and to determine whether articles, materials, or sup- 
plies of the class or kind to be used or the articles, materials or sup- 
plies from which they are manufactured are mined, produced or manu- 
factured in the United States in sufficient and reasonably available 
quantities and of a satisfactory quality. Buy-American Act (41 
U.S. C. 10 (a)—(d)), and Executive Order 10582 dated December 17, 
1954. (The Executive order is applicable only to the first two powers 
stated.) 

10. Federal Property and Administrative Services Act of 1949 (63 
Stat. 377), as amended. This statute relates to the prescribing of 
policies and methods of procurement and supply of personal property 
and nonpersonal services, including related functions such as con- 
tracting, inspection, storage, issue, property identification, and classi- 
fication, the operation of warehouses, supply centers, repair shops, 
fuel yards, and similar facilities, the procurement and supply of per- 
sonal property and nonpersonal services for the use of executive agen- 
cies in the proper discharge of their responsibilities, the prescribing of 
governmentwide regulations concerning property utilization and sur- 
plus property disposal, the establishment and maintenance of a uni- 
form Federal Supply Catalog system, the prescribing of standardized 
forms and procedures and standard purchase specifications, the estab- 
lishment, maintenance, and operation of interagency motor pools and 
systems, and the identification of motor vehicles and the handling of 
GS a foreign excess property. 

The Federal Civil Defense Act of 1950 (64 Stat. 1245), as 
snetidell This statute, which authorizes a Federal civil defense pro- 
gram, under a Federal Civil Defense Administrator, authorizes 
FCDA to utilize personnel, materials, and facilities of other Govern- 
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ment agencies. Under this authority FSS procures supplies required 
by Federal civil defense in the exercise of its program. 

12. Mutual Security Act of 1954 (68 Stat. 861). This statute, 
among other things, provides for the promotion of the security and 
foreign policy of the United States by furnishing assistance to free 
nations. Under this authority FSS is called upon to make purchases 
for the International Cooperation Administration of supplies and 
equipment being sent abroad in furtherance of the statutory program. 

13. First War Powers Act, 1941 (title II; 50 U.S. C., appendix 611). 
Under this statute FSS is vested with broad emergency powers relating 
to the making and modification of contracts, the making of advance 
payments thereunder, and the settlement of claims whenever the 
national defense will be facilitated. 

14. The Renegotiation Act of 1951, as amended (50 U. S. C., 
appendix 1211, 1233). This statute provides for the recoupment by 
the Federal Government of excessive profits made by Government 
contractors under certain types of Federal Government contracts. 
Certain FSS contracts are subject to the provisions of this act. 

15. Defense cataloging and standardization: Under the provisions 
of title 10, United States Code, section 2456, FSS, acting in behalf of 
the Administrator of General Services, coordinates with the Depart- 
ment of Defense the cataloging and standardization activities of GSA 
and DOD. 

16. The act to authorize Federal assistance to States and local 
Governments in major disasters (42 U. S. C. 1855-1855 (g)). Under 
this statute GSA, and therefore FSS, is authorized and directed by the 
President to provide assistance by utilizing or lending with or without 
compensation therefor to States and local governments, equipment, 
supplies, facilities and other resources, and. by donating or lending 
equipment and supplies determined under existing laws to be surplus 
property, to States for use or distribution by them for the purpose of 
restoration of public facilities, damaged or destroyed in major disaster 
and in the essential rehabilitation of individuals in need as a result of 
major disasters. 

17. Federal Property and Administrative Services Act of 1949, as 
amended. 

(a) Section 3 

(1) With the concurrence of the Secretary of the Interior, to make 
the determinations incident to the return of withdrawn or reserved 
lands to the public domain, section 3 (d) (40 U.S. C. 472 (d)). 

(2) To determine property surplus, section 3 (g) (40 U.S. C. 472 
(g)). 

(6) Title I 

(1) To exercise authority relating to conducting tests, making 
charges, and fixing fees therefor, section 109 (g) (5 U.S. C. 630g (g)). 
(c) Title II 

(1) To procure and supply personal property and nonpersonal serv- 
ices for the use of executive agencies and perform functions related to 
such procurement and supply; and, upon its request, provide these 
services to any Federal agency, mixed-ow nership corporation, or a 
District of Columbia, sections 201 (a) (3) and 201 (b) (40 U. 

481 (a) (3), 481 (b)). 
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(2) To determine the fair value of excess property, section 202 (a) 
(40 U.S. C. 483 (a)). 

(3) To determine that GSA property is excess, section 202 (b) (2) 
(40 U.S. C. 483 (b) (2)). 

(4) To withdraw excess or surplus GSA property and to approve 
or disapprove requests by holding agencies for the withdrawal of 
agency excess or surplus property section 202 (b) (2) (40 U. S. C 
483 (b) (2)). 

(5) To perform care and handling of excess GSA property pending 
disposition, section 202 (b) (3) (40 U.S. C. 483 (b) (3)). 

(6) To make reassignments of GSA property among GSA activities, 
section 202 (c) (1) (40 U.S. C. 483 (ce) (1)). 

(7) To obtain excess property from other agencies, section 202 
(c) (3) (40 U.S. C. 483 (e) (3)). 

(8) To assign or reassign temporarily to other agencies space for 
office, storage, or related facilities, and to make the determinations 
incident thereto, section 202 (g) (40 U.S. C. 483 (g)) 

(9) To authorize abandonment, destruction, or donation of property 
to public bodies, and to make any determinations and findings inciden- 
tal thereto, section 202 (h) (40 U. S. C. 483 (h)). 

(10) To direct agencies to delay or discontinue the disposal of any 
item of surplus property and to determine that _ action is in the 
interest of the Government, section 203 (a) (40 U.S. C. 484 (a)). 

(11) To assume custody and accountability of surplus property, 
section 203 (b) (40 U.S. C. 484 (b)). 

(12) To perform, or provide for the performance of, the care and 
handling of surplus property, section 203 (b) (40 U.S. C. 484 (b)). 

(13) To dispose of surplus property, section 203 (a) and (ce); sec- 
tion 13 (d), 13 (g), and 13 (h) of the Surplus Property Act of 1944, as 
amended (40 U.S. C. 484 (a), (c); 50 U. S. C. 1622 (d), (g), (h)). 

(14) To grant interim rights for use and occupancy of surplus 
property and to disapprove or notify that no objection will be inter- 
posed to holding agencies granting such rights, section 203 (c) (40 
U.S. C. 484 (e)) 

(15) To grant credit and take sec a in connec — with any dis- 
posal authorized, section 203 (c) (40 U.S. C. 484 (e) 

(16) To assign surplus property to the Sec ‘retary of Health, Educa- 
tion, and Welfare for disposal for school, classroom, or other educa- 
tional use, or for use in the protection of public health, including 
research for such purposes, section 203 (k) (1) (40 U.S. C. 484 (k) (1). 

(17) To disapprove, or notify that GSA will interpose no objection 
to proposed transfers of surplus property by the Secretary of Health, 
a ation, ~~ Welfare for educational or health purposes, section 203 

) (1) (40 U.S. C. 484 (k) (1)). 

an To disapprov e or notify that GSA will interpose no objection 
to actions proposed to be taken by any agency to enforce compliance 
reform, correct, or amend instruments; and grant releases from terms 
and conditions thereof, section 203 (k) (2) (40 U.S. C. 484 (k) (2)). 

(19) To take possession of, utilize, transfer, or dispose of abandoned 
and unclaimed property and determine the fair value and the costs 
of care and handling thereof, section 203 (m) (40 U.S. C. 484 (m)). 

(20) To obligate amounts from the proceeds of disposition of surplus 
property and related personal property within limitations set by the 
Director of the Bureau of the Budget, to pay expenses incurred for 
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dispositions of surplus real and related personal property for fees of 
appraisers, auctioneers, and i api and for advertising and 
surveying, section 204 (b) (40 U. . 484 (b)). 

(21) To administer and manage aac and permits where disposal 
has been by lease or permit: Provided, That such authority shall not 
include the authority to enforce, adjust, and settle any claim arising 
thereunder, section 204 (g) (40 U.S. C. 485 (g)) 

(22) To make surveys of property and property management prac- 
tices, section 206 (a) (1) (40 U.S. C. 487 (a) (1)). 

(23) To procure the temporary (not in excess of 1 year) or inter- 
mittent services of experts or consultants, or organizations thereof: 
Provided, That such authority shall not include the authority to pro- 
cure stenographic reporting services, section 208 (b) (5 U. S. C. 

630h (b)) 

(24) To purchase, repair, and clean we ea for civilian employees 
of GSA, section 210 (a) (1) (40 U.S. C. 490 (a) (1)). 

(25) To furnish arms and ammunition fon the protection force of 
GSA, section 210 (a) (2) (40 U. S. C. 490 (a) (2)). 

(26) To approve payment of ground rent for buildings owned by the 
United States or occupied by Federal agencies, and to approve pay- 
ment of such rent in advance when required by law or to determine 
such to be in the public interest, section 210 (a) (3) (40 U. S. C. 
490 (a) (5)). 

(27) To approve payment of rent and make repairs, alterations, 
and improvements under any lease entered into by or transferred to 
GSA for housing any Federal agency exempted by law as of June 30, 
1950, from the 25 pe ee reser of the act of June 30, 1932 
section 210 (a) (5) (40 U. 490 (a) (5)). 

(28) To aaa nis ce advances or otherwise, for serv- 
ices, space, quarters, maintenance, repair, or other facilities furnished 
on a reimbursable basis to any other Federal agency, or any mixed- 
ownership “pra geoetgee or the District of Columbia, section 210 (a) 
(6) (40 U.S.C 490 (a) (6)). 

(29) To rte changes in, maintain, and repair the New York 
pneumatic tube system, section 210 (a) (7) (40 U.S. C. 490 (a) (7)). 

(30) To repair, alter, and improve rented premises without regard 
to the 25 percent limitation of section 322 of the act of June 30, 1932, 
and to make the determination required in connection therewith 
Provided, That vs authority shall not be redelegated, section 210 
(a) (8) (40 U. Ss ’ 490 (a) (8)) 

(31) To furnish utili ties and other services to occupants or users of 
NIR plants and surplus property installations, section 210 (a) (10 
(40 U.S. C. 490 (a) (10)). 

(32) To use proceeds from insurance 2 re — or restore damaged 
NIR pr ‘operty, section 210 (a) (11) (40 U.S. C. 490 (a) (11)). 

(33) To acquire by purchase, pet or otherwise, real 
property or interests therein, section 2i0 (a) (12) (40 U. 5S. C. 490 
(a) (12) 

(34) At the request of any Federal agency, any mixed-ownership 
corporation, or the District of Columbia, to operate, maintain, and 
protect any building owned by the United States or a wholly owned 
or mixed- ownership ( rovernment corporation, and occupied by the 
agency or instrumentality making the request, section 210 (b) (40 
U.S. C. 490 (b)) 


‘ 
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(35) To assign and reassign space in leased and Government-owned 
buildings among executive agencies, and to make the Cohen eee 
required in connection therewith, section 210 (e) (40 U. S. C. 490 
(e)). 

(36) At the request of any Federal agency or any mixed-ownership 
corporation, or the District of Columbia, to acquire lands for buildings 
and projects authorized by the Congress, make surveys and test 
borings, prepare plans and specifications, and contract for and super- 
vise the construction and development, and the equipping of such 
buildings or projects; and determine sums necessary to be transferred 
to GSA by such agency in advance for such purposes (sec. 210 (c); 
40 U.S. GC. 490 (e)) 

(37) To make the determinations required by section 210 (g) in 
connection with the moving or supplying of furniture and furnishings 
to agencies moving between GSA-controlled locations (sec. 210 (g); 
40 U.S. C. 490 (g)). 

(38) With respect to transportation and other public utility services 
for the use of executive agencies, represent such agencies in negotia- 
tions with carriers and other public utilities and in proceedings involv- 
ing carriers or other public utilities before Federal and State regulatory 
bodies (sec. 201 (a) (4); 40 U.S. C. 481). 

(d) Title III 


(1) In connection with contracts or purchases in excess of $10,000 
negotiated under paragraphs (7) or (8) of section 302 (c), to make 
determinations and give the publicity required by section 302 (b) 
(41 U.S. C. 252 (b)). 

(2) To negotiate purchases and contracts for property and services 
without advertising and to make any determinations and decisions 
required in connection therewith (sec. 302 (c) (1) through (14); 41 
U.S. C. 252 (c) (1) through (14)). In connection with the negotiation 
of purchases or contracts which should not be publicly disclosed 
section 302 (c) (11), and purchases or contracts which are to be nego- 
tiated in order to assure standardization of equipment and inter- 
changeability of parts, section 302 (c) (12), the authority to make 
the determinations and decisions specified in sections 302 (c) (11) and 
(12) is not redelegable. In connection with the negotiation of pur- 
chases or contracts for experimental, developmental, or research work, 
or for the manufacture or furnishing of property for experimentation, 
development, research, or test, section 302 (c) (10), the authority to 
make the determinations or decisions specified in section 302 (c) (10) 
is redelegable only to a chief officer responsible for procurement and 
only with respect to contracts which will not require the expenditure 
of more than $25,000 (41 U. S. C. 302 (ce)). 

(3) To make purchases and contracts for property and services by 
advertising, section 302 (c) (41 U.S. C. 252 (¢)). 

(4) To determine that the rejection of all bids is in the public inter- 
est, section 303 (b) (41 U.S. C. 253 (b)). 

(5) To determine the type of negotiated contract which will promote 
the best interests of the Government, section 304 (a) (41 U.S. C. 
254 (a)). 

(6) To make the determinations required in connection with cost, 
cost-plus-a-fixed-fee, and incentive-type contracts, section 304 (b) 
(41 U.S. C. 254 (b)). 
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(7) To approve advance payments and to make the determinations 
and decisions required in connection therewith, section 305 (a) (41 
U.S. C. 255 (a)). This authority is not redelegable. 

(e) Title VI 


(1) To enter into agreements with appropriate officials of the Senate 
and the House of Representatives and the Architect of the Capitol 
with respect to methods of payment to be made for real property and 
related services rendered or furnished to the Senate, the House of 
Representatives, or the Architect of the Capitol, section 602 (e) 
(40 U. S. C. 474). 


OTHER APPLICABLE STATUTES, REGULATIONS, AND EXECUTIVE ORDERS 


(a) Project selection, site acquisition, design and construction 

(1) To select projects to comprise programs in collaboration with 
representatives of other Federal agencies (40 U. S. C. 297, 341, 352). 

(2) To select sites for projects and make surveys (40 U. S. C. 268, 
341, 347, 352). 

(3) To acquire sites in accordance with applicable law, including 
the acceptance of donations (40 U. S. C. 257, 258a, c, e, 298a, 341, 
350, 352, 490 (c); 50 U.S. C. 1151, 1152). 

(4) To authorize the closing and vacating of streets and alleys in 
the District of Columbia (40 U.S. C. 341). 

(5) To prepare and approve plans, drawings, designs, specifications, 
and estimates and to enter into professional service contracts incidental 
thereto (40 U.S. C. 128, 267, 268, 298, 341, 342, 350a, 352). 

(6) To construct, extend, remodel, alter, repair, preserve, improve 
and renovate buildings, and to administer and supervise the perform- 
ance of such work (40 U.S. C. 297, 341, 342). 

(7) To approve plans and specifications for furniture for new 
buildings (40 U.S. C. 283). 

(8) To contract for the seeding, planting, or landscaping the grounds 
of any public building in an amount not exceeding $1,800 without 
regard to section 3709 of the Revised Statutes (40 U.S. C. 298c). 

(9) To determine whether articles, materials, or supplies of the 
class or kind to be used or the articles, materials, or supplies from 
which they are manufactured are mined, produced, or manufactured 
in the United States in sufficient and reasonably available commercial 

uantities and of a satisfactory quality, and to determine, as a con- 
dition precedent to the purchase of materials of foreign origin for 
public use within the United States, that the price of like materials of 
domestic origin is unreasonable, or that the purchase of like materials 
of domestic origin is inconsistent with the public interest, under the 
provisions of title 41, United States Code, section 10a, and Executive 
Order 10582, dated December 17, 1954, and to make the findings pur- 
suant to title 41, United States Code, section 10b. 

(10) To make the determinations, enter into purchase contracts 
and other agreements, and to exercise the other powers and authorities 
granted in sections 411 and 412 of the Public Buildings Act of 1949, 
as amended, added by the Public Buildings Purchase Contract Act 
of 1954, and by the act approved July 12, 1955 (40 U.S. C. 356, 356a). 
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(b) Leasing 


(1) To procure space for GSA and other agencies by lease, admin- 
ister the same, and to obtain, when appropriate, reimbursement thereto 
(40 U.S. C. 36, 37a, 304c; sec. 1, Reorganization Plan No. 18 of 1950), 

(2) To make office space in the District of Columbia available to 
Government corporations and to determine the appropriate rental 
therefor (40 U.S. C. 1, 37a, 129). 

(3) To issue permits and licenses, revocable at will, for the use of 
GSA lands and buildings, and to make the determination that the 
Government’s interest will be subserved thereby (Opinion, General 
Counsel No. 43). 

(4) To authorize deviations in United States Standard Form No. 2 
(Revised) (40 U.S. C. 487 (a) (4)). 

(c) Ope ration of buildings 


(1) To assign, reassign and allot space in leased and Government- 
owned buildings, section 1, Reorganization Plan No. 18 of 1950 
(40 U.S. C. 1, 37a, 42, 285, 304c¢, 346). 

(2) To exercise authority in connection with the operation, mainte- 
nance, repair, improvement, and protection of Government-owned 
and rented buildings (40 U.S. C. 19, 285, 348; sec. 2, Reorganization 
Plan No. 18 of 1950). 

(3) To furnish communication services to other agencies and to 
receive reimbursement therefor (40 U.S. C. 295, 490 (f)). 

(4) To furnish steam to other than Government-owned buildings 
as authorized by law and to set rates therefor (40 U. S. C. 22 (a), 
(b), (e)). 

(5) To control fans, cooling units, and air-conditioning units in the 
District of Columbia (40 U.S. C. 317). 

(6) To determine whether the transfer of excess furniture, including 
rehabilitated furniture, will reasonably meet the requirements of 
agencies in lieu of purchasing the same (40 U.S. C. 483b). 

(7) With the approval of the Bureau of the Budget, change or 
rechange the name of any building in GSA custody (40 U.S. C. 298d). 
(d) National industrial reserve 


(1) To accept transfer of, and to utilize, maintain, protect, repair, 
restore, renovate, lease, transfer, or dispose of industrial plants and 
related personal property in the national industrial reserve as 
authorized or directed by the Secretary of Defense (50 U.S. C. 455). 
(e) District of Columbia Hospital program 

(1) To exercise the authority contained in Public Law 648, 79th 
Congress (60 Stat. 896), approved August 7, 1946, as amended by 
Public Law 221, 82d Congress (65 Stat. 657), approved October 25, 
1951, to acquire land, construct buildings, make grants to private 
agencies, and take any and all other and further action in exercise of 
the powers and in discharge of the duties assigned to the Administrator 
of General Services pursuant to the aforesaid Public Law 648, as 
amended, and as modified by said Federal Property and Administra- 
tive Services Act of 1949, as amended (60 Stat. 896; 65 Stat. 657; 
40 U.S. C. 471). 
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(f) Wildlife conservation transfer orders 

(1) To make determinations as to availability of and to transfer, 
property for wildlife-conservation purposes under Public Law 537, 
80th Congress, approved May 19, 1948; and to make and have pub- 
lished in the Federal Register an appropriate order whenever any such 
transfer is made (16 U.S. C. 667c). 
(g) Conditional gifts for defense purposes 

(1) To perform the functions vested in the Administrator by Public 
Law 537, 83d Congress, approved July 27, 1954, as they pee to 
real property and tangible personal property (50 U.S. C. 1151, 1152). 


(h) Renegotiation Board regulations 


To determine that a contract has a direct and immediate con- 
nection with the national defense pursuant to the Renegoti: on Board 
regulations. This authority may not be redelegated (32 F. R. 
1453.5 (c)). 

(t) First War Powers Act 

(1) To enter into contracts and into amendments or modifications 
of contracts heretofore or hereafter made, and to approve advance, 
progress, and other payments thereon, without regard to the provisions 
of law relating to the making, performance, amendment, or modifica- 
tion of contracts, including authority to modify or amend or settle, 
by agreement, claims under contracts heretofore or hereafter made; 
to approve advance, progress, and other payments upon such con- 
tracts and to enter into agreements with contractors or obligors 
modifying or releasing accrued obligations of any sort, including 
accrued liquidated damages or liability under surety or other bonds, 
and to determine that any such action would facilitate the national 
defense. Title II of the First War Powers Act, 1941, as amended 
(50 U.S. C. App. 611, and Executive Orders 10227 of March 26, 1951, 
and 10210 of February 2, 1951). 


(7) Transfers of property for highway purposes 

(1) To exercise the authority of the Administrator under the 
Federal Highway Act to transfer to State highway departments 
property determined to be necessary for highway purposes (23 U.S.C. 
18). 
(k) Transfers under Federal Airport Act 

(1) To transfer property pursuant to section 16 of the Federal 
Airport Act, and make determinations incident thereto (49 U.S. C. 
1115). 


(1) Transfers for street-widening purposes 


(1) To transfer portions of Federal building sites for street-widening 
purposes (40 U.S. C. 345b). 
(m) Disaster relief 

(1) To exercise the following functions assigned to the Administrator 
in any major disaster pursuant to oT Law 875, 81st Congress, as 
amended, and Executive Order 1042 

(a) The performance on public or Se ldh lands of protective and other work 
essential for the preservation of life and property, clearing debris and wreckage, 
making emergency repairs to and temporary replacements of public facilities of 


local governments damaged or destroyed (42 U.S. C. 1855-1855g). 
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(n) Economy Act 


(1) To make determinations and to place orders with any ot‘:er 
department, eee bureau, or office for materials, supplies, 
equipment, work, or services, and to _—. agreements as to cost 
adjustments in connection therewith (31 U.S. C. 686). 


GENERAL AUTHORITIES 
(a) Overtime 
(1) The authority to order or approve overtime duty in excess of a 
40-hour basic workweek (5 C. F. R. 1955 Supp. 25.221). 
(b) Newspaper advertising 
(1) Any authority delegated herein to advertise, give public notice, 
or determine the manner of advertising shall inc lude the authority to 


publish advertisements or notices in newspapers (44 U. S. C. 324; 5 
U. 5.:C. 22a). 


International bodies 

(1) At the request of the State Department, furnish services to 
International Bodies on a full reimbursable basis (40 U. S. C. 298b). 

18. Executive order powers exercised by FSS are as follows: 

(1) Executive Order 10579: This Executive order provides rules 
and regulations governing the establishment, maintenance, and oper- 
ation by FSS of motor pools and systems under the provisions of sec- 
tion 211 of the Federal Property and Administrative Services Acts. 

(2) Executive Order 10582, Buy American Act: This order provides 
uniform procedures for determinations to be made under the so-called 
Buy American Act with respect to determining the unreasonableness of 
cost * foreign products compared with domestic products. 

(3) Executive Orders 10210 and 10227: These Executive orders 
extend to FSS the powers of title II of the First War Powers Act as 
of 1951. The powers contained in the above statutes and Executive 
orders are classified as executive (administrative). 

(b) Legislative (rulemaking) 

(1) Federal Property and Administrative Services Act of 1949, as 

amended: 


(a) Title II 

(1) To prescribe and utilize appropriate terms and conditions for 
disposals of surplus property, section 203 (c) (40 U.S. C. 484 (e)). 

(2) To transfer excess property among other agencies, section 
202 (c) (2) (40 U.S. C. 483 (ce) (2)). 

(3) To authorize transfers of excess property among Federal 
agencies and the organizations specified in section 109 (f) (6 U.S. C. 
630g (f)) of the act and, with the approval of the Director, Bureau of 
the Budget, to prescribe the extent of reimbursement therefor, section 
202 (a) (40 U.S. C. 483 (a)). 

(4) To dispose of surplus property by negotiation and to determine 
that disposal by advertising in a given case will not better protect the 
public interest, section 203 (e) (40 U. S. C. 484 (e)). 

(2) Other statutes. 

(a) Operation of buildings 


(1) To appoint uniform guards as special policemen; prescribe rules 
and regulations governing GSA buildings and grounds; detail special 
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police on request of other agencies; utilize facilities and services of 
existing Federal law enforcement age ncies, and those of State and local 
law enforcement agencies (40 U.S. C. 318a, b, c). 

(c) Judicial (case adjudication) 

In general, this section is not applicable. However, as has been 
stated, the Board of Review has been established to review all matters 
for the Administrator in cases where appeals are made to him from 
actions of subordinate officials. The Board of Review is independent 
of the officers who made the original decisions from which the appeal 
is being taken. The Board does not make the decision, but makes 
recommendations to the Administrator as to the action to be taken. 
The decision is made by the Administrator. 


Answer to question 2 


Except as may be specifically excluded from delegation by any of 
the authorizations, all functions vested in the Administrator of Gen- 
eral Services under such authorities as may pertain to the operations 
and programs of the General Services Administration have been dele- 
gated to the several commissioners within GSA, with power of 
successive redelegation where appropriate in his discretion. Many of 
such authorities have been so delegated by the Commissioner to 
division heads and their assistants and subordinates. Simila rly, 
authorities pertaining to each commissioner have been delegated to 
regional commissioners, deputy directors, and division and branch 
chiefs and division heads generally on the basis of dollar volume of 
contracts. 

Answer to question 3 


Investigative duties inherent in GSA by virtue of the Federal 
Property and Administrative Services Act of 1949, as amended, include 
those performed (1) to develop facts concerning any person, firm, 
problem, or occurrence required for sound administrative determina- 
tions; and (2) to determine compliance with Federal laws, rules, 
regulations, orders, and procedures applicable to GSA management, 
transactions, and operations. 

Investigations to determine compliance with labor standards pro- 
visions of GSA construction and repair contracts are required by 
Part V: Regulations of the Secretary of Labor, enacted pursuant to 
Reorganization Plan No. 14. 

Investigations to determine compliance by GSA contractors with 
the nondiscrimination provisions of Government contracts are required 
by Executive Order 10479. 

Investigations to determine compliance with the President’s Gov- 
ernment employment policy are required by Executive Order 10590. 


Answer to question 4 


Officers and agents engaged in investigative activities refer to the 
Criminal Division, Department of Justice, or to other law-enforce- 
ment authorities, all cases involving probable criminality; however, 
they do not recommend the action to be taken. 

Officers and agents engaged in investigations of labor standards 
provisions of construction and repair contracts recommend to the 
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Department of Labor whether sanctions should be invoked against 
contractors who are in violation of the Davis-Bacon Act, Copeland 
Antikickback Act, 8-hour law, or other statutes specified by the 
Secretary of Labor. This recommendation is made when the report 
is submitted to the Secretary of Labor and before any hearing is held. 

Officers and agents engaged in investigation of irregularities i in the 
obtaining or performance of contracts recommend to the General 
Counsel whether sanctions should be imposed against the contractor. 
This recommendation is made when the reports are submitted to the 
General Counsel and before any hearing is held. 


Answer to question 5 


Chief executive officials of GSA frequently (a) initiate investigations; 
and (b) do not conduct investigations. 


Answer to question 6 
Not applicable. 
Answer to question 7 


(a) A hearing is held by the board of review, which is an inde- 
pendent staff office, directly responsible to the Administrator and not 
part of any operating division of GSA. 

(b) Offieials who have participated in any phase of the initial 
decision are generally consulted by the Board of Review. 

(c) Regardless of whether such officials have participated in the 
formulation of the initial decision, GSA specialists and technicians 
may be called to testify before the Board of Review. Representatives 
of the Compliance Division are requested to supply additional infor- 
mation to clarify issues which have arisen subsequent to initial 
investigation. 

(d) An attorney from the division which performs the legal services 
for a service assists in the presentation of the service’s position before 
the Board of Review. Counsel for the Board of Review is provided 
by the Legislation, Records and Administration Division, Office of 
the General Counsel. 

(e) None. 

Answer to question 8 

None. 


Answer to question 9 
When a matter is referred to the Board of Review, the Board of 


Review affords notice to all parties and an opportunity for all parties 
to participate in a hearing if the appellant requests a hearing. 


Answer to question 10 


Not applicable to GSA. 


Answer to question 11 


When an initial decision is appealed to the Administrator and is 
heard by the GSA Board of Review, a complete record of the entire 
hearing is made and supplied the Administrator, together with the 
views of all parties and the recommendation of the Board of Review 
for the Administrator’s final approval and decision. 
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IV. Inspection or REcoRDs 


1. No voluntary submissions are made. 

2. The following categories of documents are required to be filed 
with the Federal Register Division: 

(a) The acts of Congress as they become law (1 U.S. C. 106a; 44 
U.S. C. 192). 

(6) All Presidential proclamations and Executive orders in the num- 
bered series; and all rules and notices issued, prescribed, or promul- 
gated by an agency of the executive branch and which are subject to 
section 5 or 11 of the Federal Register Act or section 3 or 4 of the 
Administrative Procedure Act (44 U.S. C. 305; 311; 5 U.S. C. 1002, 
1003). 

(c) Miscellaneous documents specifically required or authorized 
under the following acts: 

(1) Section 5, 49th United States Statutes at Large, page 1924; 
title 46, United States Code, section 738d (ice patrol regulations). 

(2) Sixty-second United States Statutes at Large, page 713; title 18, 
United States Code, section 504 (regulations relating to philatelic 
plates). 

(3) Section 319, 53d United States Statutes at Large, page 1173; 
title 15, United States Code, section 77sss (regulations under Trust 
Indenture Act of 1939). 

(4) Section 402, 53d United States Statutes at Large, page 
1285; title 7, United States Code, section 1592 (Federal Seed Act 
regulations). 

(5) Sections 39 and 40, 54th United States Statutes at Large, 
page 842; title 15, United States Code, sections 80a—38, 80a-39 
(regulations and orders of Securities and Exchange Commission re 
Investment Company Act of 1940). 

(6) Section 3, 56th United States Statutes at Large, page 796; 
title 36, United States Code, section 181 (service flags and lapel 
buttons, description of). 

(7) Section 32 (f), 60th United States Statutes at Large, page 53; 
title 50, United States Code Appendix, section 32 (notice of intention 
to return alien property). 

(8) Section 32 (b), 60th United States Statutes at Large, page 926; 
title 50, United States Code Appendix, section 34 (notice by Alien 
Property Custodian of last date for filing claims). 

(9) Section 2, 62d United States Statutes at Large, page 241; 
title 16, United States Code, section 667c (transfer of land from 
United States to a State for conservation purposes). 

(10) Sixty-second United States Statutes at Large, page 476; 
title 43, United States Code, section 15 (delegation of Secretary of 
Interior re patents for public lands). 

(11) Sixty-second United States Statutes at Large, page 532; 
title 16, United States Code, section 450ff-1 (establishment of Fort 
Vancouver National Monument). 

(12) Sixty-second United States Statutes at Large, page 646; 
title 16, United States Code, section 424a-3 (establishment of 
Chickamauga and Chattanooga National Military Park). 

(13) Sixty-second United States Statutes at Large, page 1221; 
title 16, United States Code, section 450gg—-1 (establishment of 
Pensacola National Monument). 
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(14) Sixty-second United States Statutes at Large, page 1240; 
title 50, United States Code Appendix, section 2001 (final date for 
filing war claims). 

(15) Sixty-second United States Statutes at Large, page 78; title 16, 
United States Code, section 450dd-1 (establishment of DeSoto 
National Memorial). 

(16) Sixty-second United States Statutes at Large, page 259; 
title 50, United States Code Appendix, section 1193 (regulations under 
Renegotiation Act of 1948). 

(17) Sixty-first United States Statutes at Large, page 932; title 7, 
United States Code, section 1153 (sugar quota determinations by 
Secretary of Agriculture). 

(18) Section 4, 58th United States Statutes at Large, page 651; 
title 41, United States Code, section 104 (war contract termination 
regulations). 

(19) Section 2, 63d United States Statutes at Large, page 158; 
title 16, United States Code, section 450hh—1 (establishment of 
St. Croix Island National Monument). 

(20) Section 11, 63d United States Statutes at Large, page 206; 
title 5, United States Code, section 133z-9 (publication of reorganiza- 
tion plans of President). 

(21) Section 6, 63d United States Statutes at Large, page 680; 
title 39, United States Code, section 470 (notice of proposed air star 
mail route). 

(22) Section 2, 63d United States Statutes at Large, page 692; 
title 16, United States Code, section 423a-2 (establishment of Peters- 
burg National Military Park). 

(23) Section 4, 64th United States Statutes at Large, page 13; 
title 22, United States Code, section 1623 (notice of final date for filing 
international claims). 

(24) Sections 1, 2, 65th United States Statutes at Large, pages 406, 
407; title 33, United States Code, sections 143, 143a (regulations for 
prevention for collisions at sea and waivers of regulations). 

(25) Sections 102, 708, title 50, United States Code Appendix, 
sections 2072, 2158 (designation of scarce materials and voluntary 
agreements under Defense Production Act). 

(26) Section 102, 65th United States Statutes at Large, page 294; 
title 42, United States Code, section 1591a (housing for defense 
workers and military personnel in critical housing areas). 

(27) Section 8, 52d United States Statutes at Large, page 1064; 
title 29, United States Code, section 208 (wage orders in Puerto Rico). 

(28) Section 1310, 65th United States Statutes at Large, page 68; 
title 49, United States Code, section 720 (service by publication in 
Federal Register on war risk insurance claimants). 

(29) Section 5, 65th United States Statutes at Large, page 634; 
title 40, United States Code, section 193r (protective and parking 
regulations of Smithsonian Institution). 

(30) Sixty-fifth United States Statutes at Large, page 713; 3, United 
States Code, section 301 (Presidential delegation of functions). 

(31) Section 2, 66th United States Statutes at Large, page 65; 
title 16, United States Code, section 441g (establishment of Badlands 
National Monument). 

(32) Section 1212, 64th United States Statutes at Large, page 776; 
title 46, United States Code, section 1292 (service by publication in 
Federal Register on war-risk insurance claimants). 
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(33) Section 6, 64th United States Statutes at Large, page 778; 
title 16, United States Code, section 955 (tuna fish convention regula- 
tions). 

(34) Section 13, 64th United States Statutes at Large, page 998; 
title 50, United States Code, section 792 (designation of Communist 
organizations). 

(35) Section 11, 64th United States Statutes at Large, page 1042; 
title 2, Canal Zone Code, section 411 (measurement and tolls for 
vessels using Panama Canal). 

(36) Sixty-seventh United States Statutes at Large, page 24; title 
50, United States Code Appendix, section 1894 (determination of 
critical defense housing areas). 

(37) Sixty-seventh United States Statutes at Large, page 586; title 
18, United States Code, section 1161 (certification of Secretary of 
Interior of adoption of liquor ordinance by Indian tribe). 

(38) Section 12, 68th United States Statutes at Large, page 96; 
title 33, United States Code, section 988 (measurement and tolls of 
vessels using St. Lawrence seaway). 

(39) Sections 3, 10, 68th United States Statutes at Large, pages 
250, 252 (no United States Code citation) (roll of members of 
Menominee Tribe of Wisconsin). 

(40) Section 2, 68th United States Statutes at Large, page 271; 
title 43, United States Code, section 1181h (exchange of lands between 
Secretary of Interior and Secretary of Agriculture—note, may have 
expired June 26, 1956). 

(41) Section 2, 68th United States Statutes at Large, page 299; 
title 16, United States Code, section 450 kk—1 (establishment of Fort 
Union National Monument). 

(42) Section 9, 68th United States Statutes at Large, page 715; 
title 30, United States Code, section 529 (opening of helium lands to 
entry, location, permit, or lease). 

(43) Section 3, 68th United States Statutes at Large, page 718; 
title 25, United States Code, section 564b (roll of members of Klamath 
and other tribes). 

(44) Section 3, 68th United States Statutes at Large, page 724; 
title 25, United States Code, section 693 (roll of members of Oregon 
Indian Tribes). 

(45) Section 2, 68th United States Statutes at Large, page 769; 
title 25, United States Code, section 722 (termination of Federal trust 
relationship to Alabama and Coushatta Tribes of Texas). 

(46) Section 8, 68th United States Statutes at Large, page 869; 
title 25, United States Code, section 677g (roll of members of Ute 
Indians of Utah). 

(47) Section 3, 68th United States Statutes at Large, page 1100; 
title 25, United States Code, section 743 (roll of members of Paiute 
Indians of Utah). 

(48) Section 13A, 68th United States Statutes at Large, page 778; 
title 50, United States Code, section 792a (orders relating to labor 
organizations which are Communist infiltrated). 

(49) Section 309, 68th United States Statutes at Large, page 903; 
title 7, United States Code, section 1335 (designation of States’ 
acreage allotment for wheat-control purposes). 

(50) Section 7, 68th United States Statutes at Large, page 1004; 
title 26, United States Code, section 4705 (1954) (determination of 
narcotic drug possessing drug-addiction liability). 
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(51) Section 2, 68th United States Statutes at Large, page 1002; 
title 26, United States Code, section 2554 (1939) (determination of 
narcotic drug possessing drug-addiction liability). 

(52) Section 5, 69th United States Statutes at Large, page 166; 
title 19, United States Code, section 1364 (summary of Tariff Com- 
mission findings and recommendations on restrictions of importations). 

(53) Section 412, 69th United States Statutes at Large, page 297; 
title 40, United States Code, section 356a (prospectus of purchase 
oonrecte for land projects in southwest portion of District of Co- 
umbia). 

(54) Section 2, 69th United States Statutes at Large, page 379; 
title 16, United States Code, section 397a (establishment of City of 
Refuge National Historical Park). 

(55) Section 5, 69th United States Statutes at Large, page 59; 
title 15, United States Code, section 636 (antitrust determinations by 
Small Business Administration). 

(56) Section 5, 69th United States Statutes at Large, page 535; 
title 43, United States Code, section 274, note (publication of home- 
stead-recordation requirements). 

(57) Sections 208, 306, 69th United States Statutes at Large, pages 
566, 572; title 22, United States Code, sections 1631g, 164le (notice 
of final date for filing claims with Foreign Claims Settlement Com- 
mission). 

(58) Section 7, 69th United States Statutes at Large, page 583; 
title 50, United States Code Appendix, section 2160 (statement of 
financial interests of employees without compensation (WOC)). 

(59) Section 3, 70th United States Statutes at Large, page 56; 
title 16, United States Code, section 24le (boundary adjustments of 
Theodore Roosevelt National Memorial Park). 

(60) Seventieth United States Statutes at Large, page 256 (not in 
United States Code) (reversion to United States of school land in 
Arizona). 

(61) Seventieth United States Statutes at Large, page 549 (not in 
United States Code) (plan for control of land of Menominee Indians). 

(62) Section 3, 70th United States Statutes at Large, page 893; 
title 25, United States Code, section 793 (roll of members of Wyan- 
dotte Tribe of Oklahoma). 

(63) Section 2, 70th United States Statutes at Large, page 919; 
title 21, United States Code, section 371 (regulations for definitions 
and standards of identity of food and drugs; objections to orders). 

(64) Section 6, 70th United States Statutes at Large, page 938; 
title 25, United States Code, section 826 (roll of members of Peoria 
Tribe of Oklahoma). 

(65) Section 2, 70th United States Statutes at Large, page 941; 
title 16, United States Code, section 398a (establishment of Virgin 
Islands National Park). 

(66) Section 3, 70th United States Statutes at Large, page 953; 
title 15, United States Code, section 1213 (safety devices on house- 
hold refrigerators). 

(67) Section 15, 70th United States Statutes at Large, page 965; 
title 25, United States Code, section 853 (roll of members of Ottawa 
Tribe of Oklahoma). 

3. The only documents filed by individuals are the statements of 
financial interests of employees without compensation, published in 
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the Federal Register under title 50, United States Code Appendix, 
section 2160. (See item 2 (c) (58) above. ) 

4. By publication in the slip laws and United States Statutes or in 
the Federal Register. 

(a) The text of administrative documents is published in the 
daily Federal Register. The acts of Congress are published in daily 
slip form and in the annual United States Statutes at Large. 

(6) The original executive documents are open to public inspection 
under the Federal Register Act and certified copies thereof are avail- 
able on request and payment therefor. 

(c) General and permanent regulatory materials are codified and 
republished in the Code of Federal Regulations. 

(dq) Descriptions of organization are digested and republished in the 
U tea States Government Organization “Manual. 

6. Question not applicable to Federal Register Division. 

7. Question not applicable to Federal Register Division. 

8. All documents filed with the Federal Register Division are avail- 
able to the public. 

9. Question not applicable to Federal Register Division. 


V. WorRKLOAD AND STAFFING PATTERNS 


Answer to question 1 


1. Rules and regulations: 

(a) Rules and regulations for the government of public building and 
grounds: Workload, 200 man-hours; backlog, none. 

(6) Rules governing utilization (excess) phases: Workload, 800 
man-hours; backlog, none. 

(c) Regulations on blind stand operations: Workload, 30 man- 
hours; backlog, none. 

(d) Regulations governing rental of space, assignment, and reassign- 
ment: Rental—Workload, 500 man-hours; backlog, 150 man-hours. 
Assignment and reassignment—workload, 2,000 man- -hours; backlog, 
300 man-hours. 

(e) (1) Standard construction contract form (23A): Workload, 40 
man-hours; backlog, 420 man-hours. (2) Standard lease form: 
Workload, 500 man-hours; backlog, 150 man-hours. 

(f) Regulations concerning disposal of surplus real property: 
Workload, 800 man-hours; backlog, none. (See I-1 (a).) 

Adjudication: 

(a) As of April 1, 1957, the Board of Review had 42 pending cases, 
all involved in contract appeals. 

(6) (1) Construction and repair: Workload, 480 man-hours; back- 
log, 60 man-hours. 

(2) Surplus disposals: Workload, 260 man-hours; backlog, none. 
(See III-7.) Other workload statistical information unavailable. 


Answer to question 2 
Adjudication: 
ter the date of filing of the appeal with the Board of Review to 
the date of decision, the average time consumed is 4 months, 1 month 
of which is time preliminary ‘to. the hearing. The hearings usually 
consume from 1 to 4 days. Two weeks is consumed in waiting for the 
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transcript, and the remaining time is devoted to the processing of the 
report. No record was kept of the longest and shortest proceedings. 

2. Rulemaking: 

Major steps in rulemaking vary in accordance with the subject 
matter and significance of the rule. Ordinarily, such action would 
require the steps of initial drafting, preliminary discussion, obtaining 
comments from all interested sources within GSA, concerned Federal 
agencies, and State and municipal bodies and industry where required, 
resolution of the comments received, drafting of the rule in final 
form and promulgation through the various medias of publication. 
With respect to the initial decisions of contracting officers and appeals 
therefrom to the Administrator (adjudications), the major steps 
involved are the referral of the matter to the ad hoc committee, 
assembly and review of all pertinent data, preparation of committee 
recommendations and incorporation of such recommendations in con- 
tracting officer’s decision letter to the contractor. If appealed, 
complete file is compiled and delivered to the Board of Review, the 
Government case is prepared in conjunction with the attorney desig- 
nated to present the case, if requested, and the witnesses attend the 
hearing and testify on behalf of the Government. 

Longest adjudication proceeding—claim by contractor concerning 
caissons in foundations at Boulder, Colo., laboratory building: 





Man-hours 

Preparation....6c bs. Jw bs Sas Coase doe LOLs T ose ale ie oie 80 
HAWIGW so nna anid wwiswed au <n pl dae wee oleh ou aera erent a ieeee ae bee 20 
IGG ond om cccncecnsuucdtwebiivundn cada aaa aaa 48 
Totebscceki ee eZ ELA A Tee eee eee 148 


Shortest adjudication proceeding—claim by contractor concerning 
laboratory tables, biology, greenhouse building, Howard University: 


Man-hours 

Properation: .. .. .. . ...< asi -h004sees jobs deennd ane ee dee 8 
FRGUTO oko cincinwtcanvkbanndnapmeattecescunkes 2 ee 2 
PROeiteee. oo Se en oe ee ae ae eee ee 8 
Ttelsveccsececewseeul wikis dso eee eet aes 18 


Longest rulemaking procedure—preparation of regulations covering 
management of excess and surplus real properties: 


Man-hours 

Consultations with BOB, agencies, others... 2.2... 2. co eee 660 
ProperetiOt 2 A bua Lee ae ee ee eee 240 
MewvirWiist 205 -.c-ocuil vs tei vee. Joel cui pales eee 180 
lira) clarence... 0.0 060aca5 hu way os een eel pads eb 120 
ee ee eee area orange Grae a 1, 200 


Shortest rulemaking procedure; preparation of regulations con- 
cerning preference to blind persons in operation of blind stands: 


Man-hours 


Prepdtationu 22. ieee SoL RR AU Se ease 8 eee 20 
Hewiew: .ssseccuci..c cn wdccubs shite leuiitk ee oe a 6 
Pinal clealON0@s« «coe3 ocicnn dendie ant cwteneeww teens deueee soe 4 

ROGAL. «<<» ce morse oe ¥eair a eutarcbereen ud aati ee 30 


The usual elapsed time is not applicable to rulemaking and adjudi- 
cation because of the lack of similarity and wide variety of proceedings. 
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Answer to question $ 


1. Adjudication: 
Started and completed during the year 1955._.__......-.-_-_---- 25 
Started and completed during the year 1956______.___-..--.---- 11 
2. Rulemaking: Number of rulemaking proceedings, 1955-56........---- 37 


Answer to question 4 


GSA liaison groups have been working closely with representatives 
of the Bureau of the Budget and other agencies in order to speedily 
resolve agency comments with respect to proposed rules. During 
the past 5 years, as a result of reorganization, consolidation, realine- 
ment of functions and the specific assignment of key personnel to 
the problem of proposed rulemaking, and, in particular the estab- 
lishment of an Office of Planning, the groundwork has been laid for 
real progress in the expedition of rulemaking. 


Answer to question 5 


The Board of Review, comprised of a chairman and 2 members, 
who are assisted by 3 secretaries are engaged in adjudication matters 
on a full time basis. The Chairman’s secretary is also the executive 
secretary of the Board. 

All rulemaking and other phases of adjudication are handled 
conjunction with other work of each service or staff office. Statistics 
are not kept in such manner as to provide the information requested. 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


1. Yes. 

2. The Board of Review appeal procedure is similar to the procedure 
followed by the Armed Services Board of Contract Appeals and by 
the Department of Interior Board of Contract Appeals. Because of 
the type of case handled, the procedure is less formal than that fol- 
lowed in the Armed Services Board of Contract Appeals. 

Success has been obtained in the Public Buildings Service of General 
Services Administration in such areas as the revision and amendment 
of the rules and regulations for the government of public buildings and 
grounds, the utilization of excess and the disposal of surplus property 
all through the assignment of key personnel to conduct and maintain 
close an intensive liaison with Federal agencies in the development of 
proposed rules resulting in distinct savings of time in the ultimate 
promulgation of the rules by resolving differences of opinion at the 
start. In addition, similar success has also been achieved in the re- 
vision of Standard Form No. 23A, General Provisions (Construction 
Contracts), and United States Standard Form No. 2, Lease, through 
the same efforts alluded to above. The problems encountered center 
mainly around the fact that the operations and functions of Federal 
agencles vary in scope presenting difficulties requiring adjustment in 
order to achieve uniformity and standardization. However, it has 
been possible, through compromise, to effect satisfactory adjustment 
in substantially all cases 

Success has been obtained in the Federal Supply Service of General 
Services Administration in such fields as a revision of the standard 
form for sale of Government property, partial and progress payments, 
set-aside procurements in certain fields and involving certain classes 
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of suppliers, cataloging, Federal specifications and standards, admin- 

istrative handling of mistake in bids, etc. Some problems have been 

encountered in connection with certain standard contractual clauses 

— considered in connection with the revision of Standard Form 
General Conditions for Supply Contract. 

“3. General Services Administration operates basically under the 
Federal Property and Administrative Services Act of 1949, which 
created GSA and which authorities are for use only by the Adminis- 
trator of General Services unless specifically delegated by him under 
applicable provisions of the act. With a few exceptions such as the 
operation of cafeteria facilities (inherent as a service to occupants in 
the operation of public buildings) the bulk of GSA administrative 
functions are performed pursuant to specific statutory procedures hav- 
ing specific application only to GSA. 


VII. Ruutes ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
ConF.Lict OF INTERESTS 


The Board of Review appeal procedure provides that an appel- 
baie may appear before the Board, in person; may be represented by 
counsel; or be represented by any other duly authorized person. 

The rules with respect to conflict of interest are those applicable 
to GSA as a whole which follow the statutory requirements. 

No. 

4. Not applicable. 


VIII. Exemptions From THE ADMINISTRATIVE PrRocEDURE ACT 


Are any of your functions erempt from any of the provisions of the 
Administrative Procedure Act? Yes. 

2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross-reference.) 
All functions exercised by the Transportation and Public Utilities 
Service of GSA are exempt from the Administrative Procedure Act, 
being outside the scope of the act. The exemption is due to the 
executive rather than the legislative nature of the functions. 

With the exception of certain functions prescribed by the Adminis- 
trative Procedure Act as not coming within pertinent sections thereof, 
such as the rule covering publication in the Federal Register of con- 
tracts, etc., no functions of GSA are exempt from the provisions of 
such act. 

Functions exercised under the Defense Production Act of 1950, as 
amended are exempt pursuant to section 709 of said act, except as to 
the requirements of section 3 of the Administrative Procedure Act. 


IX. Court Decisions AFFECTING AGENCY FUNCTIONS 


The only court decision readily known to affect any GSA procedural 
function was the decision of the United States Court of Claims in the 
case of Rhode Island Tool Company v. U. S. (128 Fed. Supp. 417 
(1955)), wherein the court held that an offer of a supplier was not 
accepted upon the placing in the mail by the Government contracting 
officer of an acceptance notice. If followed precisely the effect of this 
decision would change the long-established Government rule, based 
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on long-established principles of common law, that a contract was 
effected upon the mailing by the offeree of his acceptance of an offer. 

This decision in effect stated that since under the circumstances the 
Government had control over the mails and could retract its acceptance 

notice at any time prior to ultimate receipt by the bidder, no contract 
was effected until such notice was received by the bidder. If adopted 
generally, the whole concept of Government contracting by acceptance 
of written bids would be changed and necessary changes would have 
to take place in standard contract forms. How ever, the court’s 

decision was apparently based on postal regulations w hich permitted, 

under certain circumstances, senders of mail to retract their mail 
prior to ultimate delivery which, the court thought, prevented a 
binding contract from coming into effect, in this case, in accordance 
with common law practice and long-established procedure. The 
effect of this decision is presently under consideration with a view 
toward taking such action in connection with contracting procedures 
as may be appropriate. 
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